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President’s Page 


Since the publication of the last issue of the Journal, the Legislature 
of Florida has passed, and the Governor has signed, the Probate Act. In 
this issue will be found an article by Mr. Rogers containing the few amend- 
ments which were offered. The members of the Legislature, both the 
lawyers and laymen, were willing to accept the recommendation of the 
Bar Association and the Committee which prepared it. Such action was 
a distinct compliment to the members of the Committee and to the in- 
telligent, diligent and conscientious manner in which their work was done. 
The Association is to be congratulated in numbering among its members 
such men as the members of this Committee, and those who prepared 
the Chancery Procedure Act. The prestige of the Association in such 
matters has been tremendously increased, so that we may look forward 
to the successful enactment of other acts which may be prepared by sim- 
ilar committees. 


The following Committee on Criminal Law and Procedure has been 
appointed in conformity with the resolution of the Executive Council: 
George M. Powell, Jacksonville, Chairman. 
John P. Stokes, Miami. 
Herbert S. Phillips, Tampa. 
Wm. Fisher, Pensacola. 
Wm. A. Hallowes, Jr., Jacksonville. 
Judge Millard B. Smith, Titusville. 
E. C. Davis, Orlando. 
E. L. Tilden, Orlando. 
J. C. Adkins, Gainesville. 


This Committee is undertaking to rewrite the law of Criminal Proce- 
dure in this state, using the Model Code prepared by the American Law 
Institute as a basis. 


—o—o—o— 


The following letter was sent from this office to the Presidents of 
each of the local Bar Associations registered with the Secretary. Copies 
were also sent to many counties where there are no organized local Bars. 
It is hoped that the local Bar Associations generally will agree to this plan. 


Jacksonville, Fla., June 14th, 1933. 
Dear Sir: 

The Florida State Bar Association has enrolled as many as 
eight hundred lawyers but, unfortunately, all of these have not con- 
tinued the payment of their dues so that today we have only about 
four hundred members who have paid for 1932. The difficulty in 
collecting dues through a single central office, especially during times 
like this, can scarcely be met without a change in the system. 
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Collection of dues has also been seriously affected by the fact 
that lawyers are also subject to payment of dues to local associations 
and to the American Bar Association. While the dues of most of 
the local associations are small, some are very considerable. 

The State Association has for many years past published the 
Journal, the value of which to our members has been very consider- 
able. We have also been engaged in a most important legislative 
program which has resulted in the passage of the Chancery Practice 
Act and the Probate Act. Committees are now at work on a revision 
of our criminal procedure and our judiciary system. 

Every lawyer should be a member of the State Association and 
should have a part in the notable work it is accomplishing. But, in 
order to carry on this work and to continue the publication of the 
Journal, funds will be needed. 

I believe that the solution of these problems can be found by 
federating all local associations with the State Association so that a 
membership in one automatically carries membership in both and 
only one payment of dues need be made. By having collections made 
through an official of the local associations, a larger percentage will 
be effected and annual dues can be reduced. 

If local associations do not include the cost of an annual banquet 
in their dues, they should be able to operate for $2.50. The State 
Association could reduce its dues to $5.09 if it could collect from 700 
or more members. Dues might even be further reduced with further 
increases. There are hundreds of lawyers who are members of local 
associations who have never joined the State Association. 

In this way payment of $7.50 would cover both state and local 
dues. Such federation would bring about an increased interest and 
attendance on the meeting of Bar Delegates, a closer union between 
state and local associations for the betterment of our laws, our courts 
and our profession. Later on we may be able to consolidate this work 
into a statute creating the State Bar Association into a self-governing 
organization controlling requirements for admission and the regula- 
tion of those who have been admitted. This has been done in thirteen 
states. 

I am writing you, as President of your Association, to ask that 
you give this matter serious consideration, and advise me your 
conclusions. 

It is my hope that this subject can be considered at the mid-year 
meeting of Bar Delegates, to the end of submitting a concrete plan to 
the annual meeting of the Association in 1934. 

Thanking you for your cooperation in this most important matter 
and with my personal regards, I am, 

Very truly yours, 
GILES J. PATTERSON. 


The membership of the organized local Bars alone will considerably 
exceed one thousand. In counties where there are no local Bars there are 
already a large number of individuals who are members of the State As- 
sociation. This membership could be materially increased by a reduction 
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in our dues. With a membership of 1,200, the State Association dues 
could be reduced to less than $4.00 per year and still maintain the Journal. 

At the meeting of the State Association held in Pass-a-Grille this 
year, the majority of the members seemed to strongly favor a revision 
of the requirements for admission to practice. No formal act was drafted 
for submission to the Legislature and activity along the line was made 
subordinate to the procurement of the passage of the Probate Act, in ac- 
cordance with the decision of the Executive Council. The Dade County 
and the St. Petersburg local Bars have been very active in promoting 
sentiment favorable to restrictions upon admission. They have also 
adopted a number of rules and regulations designed to promote a higher 
standard of ethics among those who have been admitted and are to be 
complimented upon the interest shown and the results accomplished. 

The permanent organization of State Bars by legislative enactment 
has been gaining strength throughout the country. At the present time 
such Acts exist in Alabama, California, Idaho, Nevada, New Mexico, 
North Dakota, Oklahoma, Utah, South Dakota, Washington and North 
Carolina. In Illinois the organization is being effected under a rule of the 
Supreme Court which was promulgated under the authority of the de- 
cision of that court In Re: Day. In Missouri and Virginia similar Acts 
have been drafted and in other states the movement is well under way. 
Those who are interested in this subject can procure from Mr. Herbert 
Harley, Ann Arbor, Michigan, Secretary of the Bar Association Delegates 
of the American Bar Association, without cost, a pamphlet which contains 
all of these Acts. Each Act has been annotated with reference to the de- 
cisions of each particular state. Now that these Acts have been passed 
upon by the Supreme Courts of the various states, the weaknesses have 
been strengthened by amendments and the practical operation of them in 
each state has demonstrated their wisdom. 


—o—o—o— 


In view of the selection by the Committee on Judicial Administration 
and Law Reform of the Judiciary Article of the Constitution for study 
and revision during the next two years, it is important that all members 
of the Association give thought to this subject. Particularly to the 
method to be adopted for the selection of judges and the organization and 
operation of the courts. Los Angeles County, California and Dayton, 
Ohio, have recently adopted a new plan for the selection of judges in a 
non-political way. Other plans have been tried in various states. Those 
who are interested in this subject should procure copies of the Journal of 
American Judicature Society, which is published in Ann Arbor, Michigan. 
A letter addressed to Mr. Herbert Harley, Editor, will bring this Journal 
without cost. 


—o—o—o— 


I desire to call special attention particularly to an article in this issue 
entitled “What a Live Bar Association Can Do’, as an illustration of an 
efficient Bar Association program. 


Giles J. Patterson. 
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FINAL REPORT OF THE PROBATE COMMITTEE | 


June 1, 1933. 
Hon. Giles J. Patterson, President, 
Florida State Bar Association, 
Jacksonville, Florida. 
Dear Sir: 

Complying with your recent request the Probate 
Committee of the Bar Association submits this its fi- 
nal report. 

The proposed Florida Probate Act, as tentatively 
approved by the Conference of Bar Delegates, Janu- 
ary 19, 1933, and by the Bar Association, January 20, 
1933, subject to the revision of certain sections by the 
Committee in accordance with directions of the Bar 
Delegates, and as finally approved by the Executive 
Council, February 11, 1933, was in due course intro- 
duced in the Legislature, as House Bill No. 271. 

At the dinner given at Tallahassee, April 5, 1933, 
by the Tallahassee Bar Association, to the Bar of the 
Second and Third Circuits and to the Lawyer Members 
of the 1933 Legislature, the Chairman of your Com- 
mittee delivered an address, explaining in detail the 
source and origin of this bill and the reasons for its 
proposal. 

The bill was referred to Judiciary Committees of 
both the Senate and House. These Committees held a 
joint public hearing early in April and the members 
of your Probate Committee appeared and discussed 
the bill in detail with the Legislators. 

The sentiment of the Legislative Committees was 
strongly in favor of the bill as a whole. There was, 
however, marked opposition to Section 35 insofar as 
it attempted to abrogate the inchoate right of dower 
of the wife in real property. Senator MacWilliams, of 
St. Augustine, urged the addition of a provision em- 
powering a married woman, the wife of an alien, to 
establish a separate domicile in Florida for the pur- 
pose of venue in probate. Senator Holland, of Bartow, 
desired that it be made clear that Section 52, in con- 
nection with Section 42, should not be understood as 
violating the Constitutional provisions relating to ap- 
peals in probate. 

At the request of the Senate Judiciary Committee 
your Probate Committee drafted a substitute Section 
35 which if used would have met the opposition to 
Section 35 of the pending bill. This amended draft 
was left with the Senate Committee for such use as 
they might determine. The redraft modified Section 
35 in the matter of inchoate right of dower in real 
property and the necessity of the wife joining in con- 
veyances of lands for the release of same. In short, 
it continued the present law (C. G. L. Sec. 5493) on 
this point. But this redraft was not used by the Leg- 
islature. Instead of using the amended section 35, 


prepared by your Committee at the request of the 
Senate Judiciary Committee, which was most care- 
fully drafted and absolutely unambiguous, the House 
amended Section 35 by (1) striking out the second 
paragraph and (2) by inserting after the words “at 
the time of his death,” in the first paragraph of the 
section, the additional words “or had before conveyed 
whereof she had not relinquished her dower, as pro- 
vided by law.” 

This was unfortunate. A casual reading of Sec- 
tion 35, as thus amended and passed, will disclose a 
serious question. The question is: Does this section 
now require the wife to join the husband in the trans- 
fer of personal property in order to bar her right of 
dower ? 

Upon casual examination, the language of the sec- 
tion would seem at least to imply such a conclusion. 
The difficulty arises from the fact that the legislative 
addition to the section was not inserted at the correct 
place in the section. And so the amended section now 
reads: 

* * * “which dower shall be one-third part in fee 

simple of the real property and one-third part ab- 

solutely of the personal property owned by her 
husband at the time of his death or had before 
conveyed whereof she had not relinquished her 

right of dower as provided by law” * * * 

Of course there is no provision by law at this 
time, and apparently never has been, in Florida for the 
release of dower in personal property. On the other 
hand there is such provision with reference to real 
property. See Secs. 5675 and 5676 C. G. L. 1927. 

It may, therefore, be argued that in the light of 
the legislative history of the section and more es- 
pecially in view of the words “as provided by law” 
contained in the quoted clause, the amendment in- 
serted by the Legislature will be construed to refer 
only to real property (as undoubtedly it was intended) 
and not to personal property. 

Nevertheless we are still haunted with the ques- 
tion. This section is susceptible of the construction 
that the wife must join in transfers of the husband’s 
personal property to bar her dower right. Your com- 
mittee does not expect such a contention to be sus- 
tained by the Courts; nor is it our province to argue 
or brief the question. We shall content ourselves with 
pointing it out and disclaiming responsibility for its 
existence and shall embrace the earliest possible ov- 
portunity to obviate it by offering a proper amend- 
ment. 

When the bill came on for action in the House 
five sections were amended. These were Sections 35, 
43, 52, 72 and 74. The bill as amended was passed by 


af 


8 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


the House and very shortly thereafter the House bill 
as amended was likewise passed by the Senate. It was 
approved by the Governor May 24th, 1933, and is now 
Chapter — , Laws of Florida, 1933. 

The Act takes effect October 1, 1933, which gives 
all attorneys and other interested persons at least four 
months to familiarize themselves with it. 

Further comment is hardly necessary as to the ef- 
fect of the amendments or the legislative reasons or 
motives for same. The amendments speak for them- 
selves and at any rate they are now the law. 

The bill as introduced in the Legislature was pub- 
lished in the March, 1933, issue of the Law Journal, 
Vol. 6, No. 11, pp. 514-544. Amended Sections 35, 43, 
52, 72 and 74 are hereinafter set forth in full as 
adopted by the Legislature. All other sections of the 
bill were adopted as originally introduced. 

However, errors in the March issue of the Journal 
should be noted and are hereby called to the attention 
of the profession. These errors have caused us all a 
lot of trouble and are much regretted. They were not 
discovered until some time after the March Law 
Journal was mailed out. 


(a) SECTION 48. 

The first four lines of the text of Section 48 are 
correct as printed; the balance of this section will be 
found as the last five lines on page 521 and the first 
fifteen lines on page 522. 

(b) SECTION 53. 

The first nine lines of the text of Section 53 are 
correct as printed; the balance of this section will be 
found as the last seven lines on page 520 and the first 
thirty lines on page 521. 

(c) SECTION 57. 

The first fifteen lines of the text of Section 57 
are correct as printed; the balance of this section will 
be found as the last four lines on page 522 and the 
first fifteen lines on page 523. 

(d) The second paragraph of Section 198 in the 
printed text should appear as the third paragraph of 
Section 187, of which it is a part. 

(e) 
been set on page 522 out of their regular order. All 
Sections 48 to 57 inclusive are contained on pages 521 
to 528, and can be located with patience. 

The amended sections follow. 


“Section 35. DOWER IN REALTY AND PER- 
SONALTY.—Whenever the widow of any decedent 
shall not. be satisfied with the portion of the estate of 
her husband to which she is entitled under the law of 
descent and distribution or under the will of her said 
husband, or both, she may elect, in the manner here- 
inafter provided, to take dower, which dower shall be 
one-third part in fee simple of the real property and 


Please observe that Sections 49 to 53 have 


one-third part absolutely of the personal property 
owned by her husband at the time of his death or had 
before conveyed whereof she had not relinquished her 
right of dower, as provided by law, free from all lia- 
bility for the debts of the decedent, all estate and in- 
heritance taxes and all costs, charges and expenses of 
administration; provided, however, that nothing here- 
in contained shall be construed as impairing the validi- 
ty of the lien of any duly recorded mortgage or the lien 
of any person in possession of personal property. The 
homestead shall not be included in the property sub- 
ject to dower but shall descend as otherwise provided 
in this Act for the descent of homesteads.” 

“Section 43. VENUE OF PROBATE PROCEED- 
INGS.—The venue of probate of all wills and granting 
of letters of administration shall be: 

(a) In the county in this state where the dece- 
dent had his domicile. 

(b) If the decedent had no domicile in this state, 
then in any county in which the decedent was pos- 
sessed of any property. 

(c) If the decedent had no domicile in this state, 
and was possessed of no property in this state, then 
in the county where any debtor of the decedent may 
reside. 

(d) For the purpose of this section a married 
woman whose husband is an alien or a non-resident of 
Florida may establish or designate a separate domicile 
in this State.” 

“Section 52. RIGHT OF APPEAL.—AIl orders, 
judgments and decrees of the County Judge finally 
determining rights of any party in any particular pro- 
ceedings in the administration of the estate of a de- 
cedent may, as a matter of right, be appealed to the 
Circuit Court and from the Circuit Court to the Su- 
preme Court. In the event of a Circuit Judge sitting 
as a County Judge as provided in Section 42 hereof, 
the appeal from any order, judgment or decree of such 
Circuit Judge sitting as a County Judge shall be to the 
Circuit Court and from the Circuit Court to the Su- 
preme Court.” 

“Section 72. PROBATE OF WILLS OF RESI- 
DENTS AFTER FOREIGN PROBATE.—A will of a 
resident of this State admitted to probate in any other 
state or country (the original of which might be ad- 
mitted to probate in this state) may be admitted to 
probate in this state in the court of the county Judge 
having jurisdiction as prescribed by this Act. The 
petition for probate of such will in this State may be 
presented by the executor named in the will, or by any 
person interested. 

An exemplified or a certified copy of such will, 
and of the foreign order of probate, and of the letters, 
if any, issued thereon, shall be filed in the office of 
the County Judge where application is made for pro- 
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bate of such will, in lieu of the original will; and the 
same shall be prima facie evidence of its execution 
and admission to foreign probate. 

Any person cited may oppose the probate of such 
will as in the case of the original probate of a will in 
this state. Any person interested adversely may ap- 
ply for the revocation of the probate in this State of 
such will as in the case of the original probate of a 
will in this state. All proceedings in connection with 
any such will, shall in all matters be, as nearly as may 
be, similar to like proceedings in connection with wills 
originally probated in this State.” 

“Section 74. EFFECT OF PROBATE OF WILL 
OF RESIDENT AFTER FOREIGN PROBATE AND 
OF NOTARIAL WILLS.—tThe probate in this state of 
a will of a resident of this State admitted to probate 
in any foreign state or country or of a notarial! will 
shall have the same force and effect as though the 
original thereof had been probated in this state.” 


In conclusion, your committee begs leave to call 
to the attention of the members of the Association the 
continued existence of the Probate Committee under 
paragraph (1) of Article VII of the Constitution and 
By-Laws of the Association, as amended January 20, 
1933. The Probate Act having been enacted by the 
Legislature, the Probate Committee now becomes a 
permanent committee of the Association “to remedy 


defects or supply insufficiencies in the legislation 
drafted by it, to the end that appropriate amendments 
may be secured from time to time, as may appear to 
be necessary.” 

Your committee stands ready to perform the 
functions prescribed by the above quoted provision of 
the Constitution and By-Laws. But of course it must 
have the advantage of the experience of the bar in the 
operation of the new Act. As time goes on the mem- 
bers of the Association will encounter a great variety 
of experiences under the new Act. The members of 
your committee will need to have these matters 
brought to their attention for consideration and rec- 
ommendation. If the members of the Association will 
pass on to the committee the “defects” and “insuf- 
ficiencies” in the Act which their individual experi- 
ences disclose, the committee promises to continue to 
do its part to remedy same. 

Respectfully, 


C. C. COPP, 

H. R. HEWITT, 

W. L. JONES, 

D. H. REDFEARN, 

A. J. ROSE, 

F. J. WIDEMAN, 

WM. H. ROGERS, 
Chairman. 


» 
2 
i 


10 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


NEWS OF LOCAL BAR ASSOCIATIONS 


MIAMI MOVES FOR AN INTEGRATED BAR 
By Herbert U. Feibelman, Miami, Florida. 


Miami and Dade County have moved for an in- 
tegrated bar. After weeks of study and investigation, 
a committee composed of E. Clyde Vining, Chairman, 
Walter O. Marshburn, Grady C. Harris and M. L. Mer- 
shon, reported to the Dade County Bar Association, 
at a special meeting, an entirely new set of by-laws 
and five proposed amendments to the Charter. With 
but minor amendments, the changes were adopted at 
one of the best attended meetings that the associ- 
ation has ever held. 

Under the new plan, the Charter provides that 
the ‘‘affairs of this corporation shall be managed by a 
board of directors consisting of twenty-one members 
(in addition to any ex officio members which may be 
provided for in the by-laws), of whom seven members 
shall be elected each year.” At the first meeting after 
the adoption of the amendment to the Charter, twenty- 
one members of the board were selected, seven who 
had been practicing for less than ten years, seven who 
had been practicing from ten to twenty-five years and 
seven who had been practicing for more than twenty- 
five years, such being the provisions of the amended 
Charter. The following were elected under this plan: 

First Class: T. H. Anderson, K .D. Harris, O. B. 
Simmons, G. T. Clark, L. M. Collins, W. L. Gray, G. 
E. Holt. 

Second Class: Paul D. Barns, Fred W. Cason, H. 
R. DeJarnette, Grady C. Harris, J. M. McCaskill, H. U. 
Feibelman, E. Clyde Vining. 

Third Class: Philip Clarkson, F. M. Hudson, W. O. 
Marshburn, M. D. Price, Jas. E. Calkins, E. B. Kurtz, 
Frank Smathers. 

These directors now handle all of the routine bus- 
iness affairs of the association, guide its policies and 
formulate its program. 

It is the plan of the Dade County Bar Association 
that the meetings shall not be consumed by dreary, 
uninteresting procedural matters, but that the oc- 
casions will tend to contribute to the social and intel- 
lectual interests of the members of the bar. In conse- 
quence, there will be two annual meetings, held during 
the early weeks of each year. “The first of these meet- 
ings will be for the purpose of hearing the annual ad- 
dress of the president, the reports of the treasurer, and 
receiving and acting upon the reports of the various 
standing committees. The other or second annual meet- 
ing shall be for the purpose of electing directors.” There 
will be regular monthly or periodical meetings to be 
called by the directors. Strict attention will be given 


to the payment of dues, and membership will be lim- 
ited to members in good standing, whose applications 
must be approved by the membership committee and 
the board of directors. 

There will be a member of the board of direc- 
tors on each of the following standing committees: 
Executive Committee, Committee on Membership and 
Finance, Committee on Meetings, Grievance Commit- 
tee, Committee on Legal Ethics, Committee on Law 
Library, Committee on Public Relations, Legislative 
Committee, Committee on Courts, Committee on Legal 
Education and Admission to the Bar, Committee on 
Unauthorized Practice of Law, Committee on Memor- 
ials and Resolutions, and Legal Aid Committee. 

Particular care has been exercised in the structure 
of the grievance committee, whose duty will be to con- 
sider and dispose of “all complaints of any nature 
whatsoever involving the professional conduct of an 
attorney practicing law in Dade County, Florida.” The 
by-laws of the association express the “hope and be- 
lief that the committee will be able with reasonable 
dispatch to decrease unprofessional conduct on the part 
of attorneys and minimize the grounds for criticism 
by the public.” Full and unrestricted power, subject 
only to the action of the board of directors, is given 
to the committee “‘to make such rules and regulations 
concerning the form of complaint, defense papers and 
pleadings, the admission of evidence, the time and 
manner of the disposition of complaints and the pun- 
ishment or action to be taken or recommended, as may 
seem necessary to the committee.” 

President Lewis Twyman of the association has 
hailed the changes in the Constitution and by-laws as 
the sign of a new day for the profession in Dade Coun- 
ty. He said: 

“The purpose of the reorganization of The Dade 
County Bar Association is to meet modern problems 
with modern equipment, to replace cumbersome ma- 
chinery with efficiency ; to facilitate the transaction of 
business, and to substitute for successive disconnected 
annual administrations a continuously functioning or- 
ganization not dependent largely upon any one mem- 
ber or officer, but deriving its power and effectiveness 
from the whole membership; to the end that the Bar of 
Dade County may be integrated, may be given co- 
hesion and continuity, interest among the members 
stimulated, the work of the individual members light- 
ened, the work of the Association transacted prompt- 
ly, the field of accomplishment enlarged, and the tedi- 
ous routine of meetings replaced by a program pleasur- 
able and profitable, all with the paramount purpose, 
among others, that the ethical standards and practices 
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may be elevated and general respect for the Bar parti- 
ally restored.” 

The officers of the Dade County Bar Association 
are: 

LEWIS TWYMAN, President. 

W. L. GRAY, SR., First Vice President. 

ROY 8S. WOOD, Second Vice President. 

HERBERT S. SAWYER, Third Vice President. 

CHAS. A. MOREHEAD, Secretary. 

A. FRANK KATZENTINE, Treasurer. 


RESOLUTION OF THE BAR ASSOCIATION 
OF THE SEVENTEENTH JUDICIAL CIRCUIT 
UPON THE DEATH OF 
LOUIS C. MASSEY. 


The real ability and character of a lawyer may be 
accurately measured only by his brother lawyers who 
have long been associated with him or against him in 
victory and defeat, in times when the alluring pros- 
pects of the short cut offer temptations hard to resist, 
and where the finished actor may hide a deficiency in 
legal learning behind the cloak of forensic eloquence 
with sufficient skill to mislead the layman, though not 
the experienced practitioner, who gauges such efforts 
at their true worth. 

Louis C. Massey was born and educated in Phila- 
delphia and later coming to Florida practiced at the 
Bar of this Circuit for over forty years; all too short, 
now that they have passed, and during that period of 
time he was by common consent the acknowledged 
leader of the Bar. He had the happy faculty in his 
pleadings of expressing in a few lines a concise and ac- 
curate cause of action or defense which ordinarily 
would require considerable more space—a coveted goal 
reached only by few. During this period he was also 
one of the outstanding members of the Florida Consti- 
tutional Convention of 1885, which drafted our present 
Constitution; served eight years in the Florida Senate, 
and several years as special counsel to the Railroad 


Commission. His ability and character were also in- 
delibly printed upon the law students of Stetson Uni- 
versity during the years he lectured there on Plead- 
ing and Practice, and are reflected in the character of 
many of the most able attorneys of the Florida Bar 
today. He also held with distinction every high office 
within the gift of Free and Accepted Masonry, which 
stands for all the higher ideals of life. 

His death is an irreparable loss to the Bar, and 
more especially to those just entering the legal pro- 
fession; for, notwithstanding his busy life and his pre- 
eminent position at the Bar, and his acknowledged 
ability, he was never too busy to lay aside those mat- 
ters which for the moment engaged his attention, for 
the purpose of aiding the younger members by giving 
them the benefit of his mature judgment and paternal 
advice. 

Always fair and honorable in his dealings with 
the Courts, his opponents and the public, the only goal 
of his ability and efforts was the establishment of 
right, and not merely to attain victory. Deliberate in 
the formation of judgment, he was reluctant to criti- 
cize others. As a citizen and as a lawyer his character 
cannot perish, but will forever stand as worthy of 
emulation by all of us who will follow him. 

Prepared and adopted pursuant to resolution 
adopted at a special meeting of the Bar Association of 
the 17th Judicial Circuit held in the Circuit Court 
Room in Orlando, Florida, on Tuesday, March 21, 1933. 

C. O. Andrews, 

E. W. Davis, 

Allison E. Palmer. 
RESOLVED: 

That the above be spread upon the permanent 
records of the Bar Association of the Seventeenth 
Judicial Circuit, and upon the minutes of the Circuit 
Court of Orange County, and that a copy be furnished 
to Mrs. Louis C. Massey, and one copy each to the 
Evening Reporter-Star, and the Florida State Bar As- 
sociation Journal. 


| 
| 
= 


12° FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


RESOLUTION OF THE BAR OF THE 17TH 
JUDICIAL CIRCUIT UPON THE DEATH 
OF JOHN C. JONES 


The Hon. John C. Jones died at his home in Or- 
lando on March 4, 1933, bringing to a close a long, 
honorable and full lifetime of service at the Bar of 
this State. 

Mr. Jones was born in Marietta, Georgia, on June 
30, 1852, son of the Rev. John Jones, D.D., one-time 
Chaplin of the 8th Georgia Regiment during the War 
between the States. He removed to Orange County in 
1881 and shortly after took up the practice of law at 
the Orlando Bar and served for two years as State 
Attorney when it embraced Orange, Volusia, Seminole, 
Brevard, Osceola and Dade Counties. 

He was always a leading spirit at the Bar and gave 
untiringly of his time in furtherance of the objects of 
the Bar Associations and the cleansing and uplift of 
their members. He was a Past Master Mason and Past 


Eminent Commander of the Knights Templars and a 
graduate of Oglethorpe University. 

Mr. Jones was the impeccable gentleman and de- 
voted scholar of the classics, and personified the grace, 
culture and wit attained only by the members of his 
school, now unhappily too few. 

The good works of John C. Jones will endure after 
him, in the life of the community and in the hearts 
and minds of his comrades and associates at the Bar 
whose force he helped wield for half a century. 

RESOLVED AND ADOPTED by the Bar Asso- 
ciation of the Seventeenth Judicial Circuit, and further 
Resolved that the same be spread upon the records of 
the Association, and of the Court, and that a copy be 
furnished Mrs. John C. Jones and the press. 


C. O. Andrews, 
E. W. Davis, 
Allison E. Palmer. 


Special Committee. 
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ARTICLES OF GENERAL INTEREST 


THE PERCEPTION AND MEMORY OF WITNESSES 


DILLARD S. GARDNER*%, Marion, N. C. 
(Reprinted by Special Permission of the Cornell Law Quarterly, Ithaca, N. Y.) 


The vast majority of testimonial errors—and 
every trial lawyer knows they are numerous—are 
those of the average, normal honest man, errors un- 
known to the witness and wholly unintentional, repre- 
sented in the great body of testimony which is sub- 
jectively accurate but objectively false. What are the 
factors determining the accuracy and reliability of the 
memory of a particular witness? Juries quite general- 
ly regard the assertiveness and positiveness of the 
witness as the best test of accuracy, but experimental 
psychology has demonstrated that the most positive 
feeling of accuracy is no guarantee of, or evidence of, 
the truthfulness of the testimony.(1) This is not the 
only nugget of scientific fact with which the legal 
psychologists are quietly discrediting the ex cathedra 
vaporings of appellate judges, the technical and in- 
volved commentaries of biologists and physiologists, 
and the dry, mechanical theories of the behaviorists 
and mechanists. Memory is a matter for the psy- 
chologists, yet even they differ among themselves— 
the objectivists use “memory” in a strained, technical 
sense,(2) the imagists consider it almost solely a ques- 
tion of “imagery,”’(3) the gestaltists are fairly losing 
themselves’ in metaphysics.(4) Little wonder that 
lawyers and jurists, generally, have been unable to 
learn anything of the true nature of memory. (5) 
Upon what bases shall we test the reliability of testi- 


*__Member of the North Carolina bar. A.B., 
LL.B., U.N.C. 


(1)—The variability of memory is generally rec- 


ognized: Osborn, The Problem of Proof, pp. 195, 196; 
Munsterberg, On the Witness Stand, p. 155; 23 C. J., 
Evid., § 1765, n. 9; Kinleside v. Harrison, (Eng.) 2 
Phillim. 449, 534; 161 Rep. 1196. “The feeling of ac- 
curacy is no proof of correct reproduction.” Swift, 
Psy. and Day’s Work, p. 288. To same effect: Mun- 
sterberg, supra, p. 56; Arnold, G. F., Psy. Applied Leg. 
Evid., (1996) p. 172-180. 

(2)—Watson, Psy. from Standpt. Behaviorist. 
(1929) 335. 

(3)—Allport Eidetic Imagery (1924) 15 Brit. J. 
Psy. 

(4)—Koffka, The Growth of Mind, (1924); M. 
Wertheimer, Drei Abhandlugen zur Gestalttheorie, 
(Erlangen—1925). 

_ (5)—“The behaviorist never uses the term mem- 
ory. He believes it has no place in an objective psy- 
chology.” Watson, Behaviorism 177. 


mony which is neither perjured nor the product of un- 
sound minds?(6) What of value, concerning memory, 
can the infant science, legal psychology, today present 
to trial lawyers? 

The basic principle in memory is the law of as- 
sociation—if two states of consciousness have been ex- 
perienced together, when one of them enters conscious- 
ness the other tends to follow (the concept of con- 
tiguity), and of two objects having characteristics in 
common, the sight of one arouses the recall of the 
other (the concept of similarity).(7) What recollec- 
tion memory shall call forth by reason of a particular 
stimulus is determined by a host of factors which have 
been grafted upon this fundamental law of association. 
These various factors have been grouped under vari- 
ous “principles of association”. Thorndike names two: 
frequency, the law of exercise,(8) and pleasure, the 
law of effect;(9) Watson names frequency and re- 
cency;(10) Hunter favors frequency, recency, and the 
“neutral processes underlying pleasure;”(11) for our 
purposes the most suitable would appear to be: fre- 
quency, recency, and intensity. (12) 

Upon frequency all are in agreement:We tend to 
remember what we observe or recall frequently. Na- 
tional advertisers annually spend millions in reliance 
upon this truth. The witness who has observed the 


(6)—C. T. McCormick, Deception Tests and Law 
of Evidence, (1926) 15 Cal. L. Rev. 484; Am. J. Police 
Science (Sept.-Oct. 1931). Association, breathing, and 
blood pressure techniques discussed in detail. Burtt, 
Leg. Psy. (1931) 177-256; “Scopolamin anaesthesia” 
is treated in Herzog’s Med. Jurisprud. (1931) § 472; 
the pneumocardio-sphygmometer is explained by J. A. 
Larsen from his Report before the 45th Am. Bar Ass’n, 
in Medico-Legal Journal, Vol. 40, No. 1 (1923). As to 
questions of lying among neurotics and psychotics, see 
Healy, Pathological Lying, Accusation and Swindling 
(1915). 

(7)—Burtt, Leg. Psy. (1931) 68; Woodworth, 
Psy. A Study of Ment. Life 395-398; Wundt, Human 
and Animal Psy. 296, 297; Sully, Outl. Psy. 214. 

(8)—Thorndike, Educ. Psy., Brief. Course, p. 256- 
257. 

(9)—Thorndike, Psy. of Learning, (1913). 

(10)—Watson, Behavior, (1914), c. VII. 

(11)—Hunter, Gen. Psy. 331. 

(12)—Carr, H. A., Principles of Selection in Ani- 
mal Learning, (1914) 21 Psy. Review 157. 
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scene repeatedly or upon several occasions recounted 
his evidence in detail, to the lawyer, will not inadvert- 
ently change the details materially on the witness 
stand, for the images are kept alive, or revived, by 
these repetitions.(13) This repetition, to a tactful 
and sympathetic lawyer, has a further desired effect: 
The witness increasingly tends to recount the evidence 
in the light most favorable to the lawyer’s view of the 
case. (14) 

As to recency: The more recent the experience, 
the better the memory of it.(15) You remember the 
tie you wore yesterday, but scarcely the one you wore 
last Christmas. The speed with which we forget is 
shown graphically in the “curve of forgetting,’ dem- 
onstrating that we forget very rapidly immediately 
after the perception according to a law of progressive- 
ly diminishing speed,(16) a progressive fading of 
memory.(17) Ebbinghaus, working with nonsense 
syllables, found 55.8% forgotten the first hour, 65% 
the first half-day, 75% the first week;(18) later 
studies show 56% after an hour, 64% after 8 hours, 
66% after one day.(19) Strong, testing memory of 
words, found 27% forgotten in 5 minutes, 42% in 30 
minutes, 60% in 8 hours, 71% in a day, and 90% ina 
week.(20) In trials witnesses usually testify as to de- 
tails of views or scenes, rather than words or syllables 
or symbols; Dallenbach testing memory of a picture 
or scene found 14% forgotten in 5 days, 18% after 15 
days, 22% after 45 days,(21) but these witnesses were 
warned that they would be tested later and probably 
observed more carefully than they would have other- 


(13)—“The value of repeating facts in strength- 
ening memory is well known.” McCarty, Psy. for 
Lawyer, p. 225, 228; Arnold, Psy. Applied Leg. Evid. 
105, 403; Sully, Outl. Psy. 214; Titchener, A Begin- 
ner’s Psy. 186; William James, Prin. Psy., Vol. I, p. 373. 

(14)—Hoffman, Psy. and Common Life, 69; 
Swift, Psy. and Day’s Work 290; James, Prin. Psy., 
Vol. I, 372-373. 

(15)—“‘Memory is clear and strong in proportion 


to its recency.” 23 C. J., Evid., § 1764; James Prin. 


Psy., Vol. I, p. 670. 

(16)—Stratton, Experiment. Psy. 169. 

(17)—Bean, The Curve of Forgetting, Psychol. 
Archives, No. 21. 

(18)—Ebbinghaus, Memory, A Contribution to 
Exper. Psychology, (1913 Trans.) ; Hunter, Gen. Psy. 
329; Gates, Elem. Psy. 329; Woodworth, Psy. A Study 
of Ment. Life, at p. 350, showing Ebbinghaus graph. 

(19)—Burtt, Leg. Psy., p. 88; Radossawljewitch’s 
studies: Hunter, Gen. Psy., p. 329. 

(20)—Strong, Effect of Time Interval upon Rec- 
ognition Memory, 20 Psy. Rev. 339; Woodworth, Psy. 
A Study of Ment. Life, p. 351. 


wise. As yet we have no study of an actual scene, in 
which moving pictures have secretly been taken, 
against which to check the evidence of witnesses 
(which would most nearly approximate actual condi- 
tions) but the true rate of forgetting, for witnesses, 
as to words spoken should be slightly less rapid than 
the rates of Strong, and as to visual scenes recalled 
should be slightly more rapid than the rates of Dallen- 
bach. Clearly enough, we quickly forget the bulk of 
what we perceive, our retention decreasing as the time 
interval increases. Claim agents and adjusters long 
ago learned the difference in the value of a statement 
one day after an accident and one a month after it; 
every trial lawyer knows how disconcerting it may be 
to have a witness, on cross examination, confronted 
with an old and forgotten signed statement. Signed 
statements from all important witnesses, at the first 
opportunity, in personal injury cases, are especially 
important where the trial may be long delayed or the 
opposing side has constant or easy access to the wit- 
nesses. Where an entry, notation, or memorandum is 
made weeks after the incident, it is both good law (22) 
and sound psychology (23) to allow it to be used to 
refresh recollection, but the trial judge should care- 
fully safeguard this procedure from abuse, as it may 
have been written at a time when the curve of forget- 
ting shows a large part of the matter forgotten and 
possibly inaccurate details supplied.(24) Entries in 
account books, made at the time, are admissible in evi- 
dence under certain conditions;(25) in determining 
what is “at the time’, the curve of forgetting should 
govern. If two conflicting statements of the same 
witness about the same incident be brought out in evi- 
dence, it is proper for the judge to instruct that the 
jury may give greater credit to the statement nearer 
the incident described, (26) and from the psychological 
viewpoint it would be his duty to do so. 
Intensity—the emotional factor—includes many 
lesser ideas: The more vivid, striking, or impressive 


(21)—Dallenbach, The Relation of Memory Error 
to Time Interval, 20 Psy. Rev. 323; Woodworth, Psy. 
A Study of Ment. Life, p. 352. 

(22)—Wigmore, Evidence, Vol. I, § 761; Rosen- 
mann v. Belk-Williams Co., 191 N. C. 493, 132 S. E. 
282 (1926). 

(23)—We tend to remember in “constellations” 
and the more details we can recall to the witness, the 
more apt he is to recall a forgotten item: Burtt, Leg. 
Psy., pp. 76-77. 

(24)—Supra notes 20, 21. 23 C. J., Evid., § 1769, 
n. 34, 35, 36. 

(25)—Wigmore, Evid., Vol. III, § 2118; Dyeing 
Co. v. Hosiery Co., 126 N. C. 292, 35 S. E. 586 (1909). 

(26) —23 C. J. Evid. § 1764, n. 80—24 cases cited. 
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the scene, the clearer and more retentive the memory 
of it.(27) The extraordinary, colorful, novel,(28) un- 
usual,(29) and interesting(30) scenes attract our at- 
tention and hold our interest, both attention and in- 
terest being important aids to memory.(31) The op- 
posite of this principle is inversely true—routine, com- 
monplace and insignificant circumstances are rarely 
remembered as specific incidents—and this is accepted 
by our courts;(82) memory for incidental details not 
attended to is poor, as these are not fixated or im- 
pressed upon the mind.(33) Surprise or shock, such 
as an auto accident or a sudden shooting, draws atten- 
tion to the causes of the emotion and thus divides the 
attention as to the incident itself and details immedi- 
ately following it, rendering memory for events just 
prior to the emotion particularly keen,(34) that for 
events accompanied by or following the emotion less 
reliable.(35) Shock, fright or pain impress the event 


(27)—Herzog, Med. Jurisprud., p. 433; Wood- 
worth, Psy. A Study of Ment. Life, p. 345, 379. 

(28)—Novelty and interest aid memory. 23 C. J., 
Evid., § 1764, n. 82, citing James, Princ. Psy., Vol. I, 
p. 673. 

(29) —23 C. J. Evid. § 1764, notes 86, 93. 

(30)—Herzog, Med. Jurisprud., p. 435. Unin- 
teresting things may not be retained in memory: Hay- 
den v. Suffolk Mfg. Co., 11 Fed. Cas. 900 (1862), aff. 
3 Wall (U. S.) 315; 18 L. Ed. 76 (1866) ; Swain v. Ed- 
munds, 53 N. J. Eq. 142; 32 Atl. 369 (1894), aff’d 54 
N. J. Eq. 488, 37 Atl. 1174 (1896). 

(31)—“Attention is proportional to new and in- 
teresting character.” James, Princ. Psy., Vol. I, p. 673. 

(32)—Especially is this true in proof of the at- 
testation of signatures. 23 C. J., Evidence, § 1764, n. 
86, 87, 88, 89, 90. 

(33)—Harvard students (100) asked to observe 
every act professor did during a given time interval; 
with left hand he held up a spinning color wheel, with 
the other did six distinct acts including removing 
cigarette from case and snapping case shut. Eighteen 
students saw only his holding the spinning wheel. 
Munsterberg, On the Witness Stand, p. 29. Myers 
presented cards containing certain letters, asking sub- 
jects to observe the number of O’s; the cards were 
yellow, the border black dots, and the letters red; only 
1 in 450 noted these, one-half recalled color of back- 
ground of cards, one-half the color of the letters, one- 
fourth the color of the border. G. C. Myers, A Study 
of Incidental Memory, Archives of Psy. (1913), No. 
26. Achilles found incidental memory of nonsense 
syllables 81%, but memory of names of photographs 
shown, only 57%. E. M. Achilles, Experimental 
Studies in Recall and Recognition, Archives Psy. 
(1920), No. 44. 


upon the mind; (36) fear, pleasure or pain aid reten- 
tion.(37) Emotional disturbance inhibits accurate 
perception while it exists or immediately thereafter, 
(38) Jaffa finding the memory error 17% greater 
than when emotion and feeling were absent.(39) The 
law recognizes that a startling occurrence may cause 
the witness to be particularly observant of the causes, 
(40) and that excitement or commotion attending an 
incident tends to produce discrepancies in the narra- 
tives of witnesses.(41) The principle of intensity is 
the basis for the admission of spontaneous declara- 
tions immediately after an accident or injury, (42) the 
law assumes that this state of physical shock or ner- 
vous excitement prevents the creation of falsehood 
and is sufficient assurance of subjective and objective 
accuracy with reference to the observed causal details 
just prior to the existence of the emotion, but law 
should, but does not, note that after the emotion ap- 
pears the reliability of the perception (subjective ac- 
curacy) is lost. An auto driver, who experiences no 
emotion until after the dangerous incident is passed, 
would be a reliable witness as to the details of the in- 
cident, but a guest, who saw the danger and screamed 
when the danger first appeared, would be quite un- 
reliable as to details after the fear was felt by the 
guest. The suggestion has been made that statements 
made immediately after the emotion subsides, upon 
rigorous cross-examination, should yield the highest 
practical degree of accuracy at any time obtainable. 
(43) 

In addition to recency, frequency, and intensity 
we find certain miscellaneous factors affecting mem- 


(34)—“‘Memory for events just previous to a vio- 
lent emotion is keener than for events immediately 
after, or events accompanied by emotion.” Stratton, 
Retroactive hyperamnesia, (1919), 26 Psy. Rev., 474. 


~Whittey, however, could not find this. Whittey, The 


Dependence of Learning and Recall upon Prior Mental 
and Physical Condition, (1924), 7 J. Exper. Psy. p. 420. 
(35)—“Emotions (surprise, shock, etc.) narrow 
attention to the particular stimulus that aroused them 
. .. thus draws the attention away from the thing to 
be described.” Hunter, Gen. Psy., p. 134. 
(36)—Herzog, Med. Jurisprud., p. 433. 
(37)—Arnold, Psy. Applied Leg. Evid., p. 185. 
(38)—Burtt, Leg. Psy., p. 73, 78, 441. 
(39)—S. Jaffa, Ein Psychologische Experiment 
im Kriminal Seminar der Universitat Berlin, cited. 
Burtt, Leg. Psy., p. 72. 
(40)—283 C. J., Evid., § 1764, n. 92, 93, 95. 
(41)—Giltner v. Gorham, 10 Fed. Cas., 424, 4 Mc- 
Lean 402 (1848); U. S. v. McGlue, 26 Fed. Cas. 1092, 
1 Curt. 1 (1851) ; Williams v. Hall, 1 Curt. Eccl. 597. 
(42)—Wigmore, Evidence, Vol. III, § 1747 (1). 
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ory; for example, the “pleasure principle’—we re- 
member best what we like, next what we dislike, and 
poorest of all those things to which we are indiffer- 
ent.(44) Too, accuracy and retention are affected by 
whether the detail was barely noticed (underlearned), 
observed with average attention (learned), or care- 
fully, repeatedly scrutinized (overlearned).(45) Fur- 
ther, the existence of fatigue in the witness, the 
rapidity with which details crowd upon the perceptive 
faculties, the absence of interfering habits, associa- 
tions and distractions—all prevent the fixation of de- 
tails and the establishment of neutral paths and as- 
sociations, with resultant poor memory,(46) while a 
paralyzing shock or blow upon the head may destroy 
all recent fixations, with resulting total loss of mem- 
ory of the events immediately preceding the shock or 
blow, indicating that it takes time for the perceptions 
to register upon the brain and that they must not be 
either crowded or shaken until “set.” (47) 

Concentrated attention(48) coupled with the in- 
tention to remember (49) constitutes “study” (50)- and 
naturally improves memory. Rarely do witnesses 
study the details at the time of the incident or event, 
but where the fact continues to exist (a scene of ac- 
cident, a boundary line, or a dangerous machine) the 
witness may be carried to the object or location and 
the important minutiae impressed upon him; courts 
have noted that this improves memory. (51) 

It is now clear that “memory” is but a term, a 
concept, expressing a group of ideas related to a par- 
ticular type of mental process. The range of memory, 


(43)—Hutchins, R. M. and Slesinger, D., Some 
Observations on the Law of Evidence (1928) 28 Col. 
L. Rev. 432-440. 

(44)—Children asked to list foods, animals, and 
colors, then asked, to list those they liked and disliked. 
Check showed first list ran high for those liked, next 
for those disliked, and lowest for those to which they 
were indifferent. G. C. Myers, Affective Factors in 
Recall. (1915) 12 J. Phil. and Scien. Methods 85. 

(45)—Luh, The Condition of Retention (1922) 
31 Psy. Monographs No. 142; Tolman, The Effects of 
Underlearning Upon Short and Long Term Retention, 
(1923), J. Exper. Psy., p. 466. 

(46)—Hunter, Gen. Psy., p. 317. 

(47)—Burtt, Leg. Psy., pp. 78, 79, 89; Herzog, 
Med. Jurisprud., p. 436. 

(48)—James, Prin. Psy., Vol. 1, p. 669; Attention 
is reflected in memory, and is dependent upon: in- 
tensity of stimulus, novelty, motion, size, contrast, and 
interestingness—Burtt, Leg. Psy., pp. 57-70. 

(49)—Burtt, Leg. Psy., p. 81. 

(50)—“Studying”’, “memorizing”, “getting les- 
sons”—are familiar examples. 


in its general acceptance, is from the time of record- 
ing of the perception to the time of narration, but for 
the purpose of studying the accuracy of memory a 
broader range must be examined: Faculty or defective 
perception originally cause many errors; equally as 
many are caused by the imagination of the witness 
and suggestions from others. Munsterberg observed 
that ‘“‘the observation itself may be defective and il- 
lusory; wrong associations may make it imperfect; 
judgments may misinterpret the experience; and the 
suggestive influence may falsify the data of the 
senses.” (52) We have considered memory proper, 
but of defective perception or the effect of imagina- 
tiin and suggestion, all pertinent psychological con- 
cepts, we have as yet said little. The following com- 
ments upon these are merely suggestive and in no 
sense exhaustive. 

The vision of so-called normal people varies great- 
ly; all men do not see with the same degree of ac- 
curacy nor with the same speed of perception. (53) 
Witnesses often have visual defects. Hyperopia (far- 
sightedness) renders the witness unreliable as to 
events quite near and plainly discernible to normal 
eyes; myopia (near-sightedness) discredits the wit- 
ness as to events at any distance from the defective 
eyes. Both of thees are more prevalent than we sus- 
pect. There are other and rarer defects of refraction 
and restricted vision, such as anisometropia, ambly- 
opia, hemianopsia, which might affect the credit of 
testimony. Whenever the witness wears glasses, or 
even shows the squint of eye-strain, especially if the 
witness is younger than advanced middle-age, it is 
well to determine whether the defect may account for 
any disparity in testimony. 

Color-blindness is common enough to enter into 
testimony where traffic signals, color of clothes, etc., 
are involved.(54) Inability to distinguish between 
red and green is the most common form. A simple, 
effective test is to have the witness choose certain 
colors from a box of assorted skeins of yarn. Even in 
normal persons colors seen from the side of the eye or 
in dim illumination, are rarely correctly perceived. 


(51)—“Impressions . . . are lasting or transitory 
in proportion to the degree of attention...” Dean v. 
Dean, 42 Ore. 290, 296, 70 Pac. 1039, 1041 (1902); 23 
C. J. Evid., § 1764, n. 91, 95. 

(52)—Munsterberg, supra, note 33, p. 56; Burtt, 
supra, note 47, pp. 14, 66, 101. 

(53)—Jastrow found one man saw, 100% ac- 
curately, in 8 mins. 35 secs. what another saw only 
35% accurately in 9 mins. 55 secs. Osborn, Problem 
of Proof, p. 392. ; 

(54)—One man in 25, one woman in 200, is color 
blind. Burtt, supra, note 47, p. 20. 
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Acuity of vision decreases as illumination de- 
creases; a witness recognizing minute details or col- 
ors in twilight, dim moonlight, or on a dark night 
should be checked carefully, as should the vision of 
one moving suddenly’from a bright light into a dim 
one, and vice versa.(55) Much variability exists in 
all perceptions involving judgments, estimates and 
comparisons. We tend to overestimate vertical ob- 
jects, lines, and distances (height of buildings, dis- 
tance up hills), the size of a large object among small- 
er ones (a dagger among pocket knives, a large man 
among women), and small angles, tending to see them 
as right angles (collision of cars), but we tend to un- 
derestimate any filled space (a yard full of people 
compared with several empty yards, a single well-fur- 
nished room as compared with several empty ones) 
and a small object surrounded by large ones (a small 
woman among men); all these are revealed by experi- 
mental studies. (56) 

Auditory perception is best in witnesses from 7 
to 18, 79.2 being able to hear ordinary conversation 
at 25 to 50 feet, but only 10.5% of persons over 50 
could so hear, and not one in a 100 could hear it at 50 
feet as against 46 out of every 100 such young peo- 
ple.(57) A sound directly in front, overhead, or be- 
hind a witness can not be located by the sound alone 
due to the equal force of the sound waves on each ear, 
and estimations of the distance of the sound are quite 
unreliable unless the sounds are very familiar and dis- 
tinctly heard.(58) In feeling, the touch of a cold, 
smooth surface is perceived frequently as wet. On 
the tongue we can distinguish between two points 
1/25 inch apart, but on the thigh, a very insensitive 
area, we can not recognize the touch of two points un- 
less they are 214 inches apart; other portions of the 
body show sensitivities between these extremes;(59) 
these facts may be of value in determining the type 
of weapon inflicting injury. In poisoning cases, the 
fact that the same substances taste differently in dif- 
ferent parts of the mouth, due to the location of the 
various taste buds, may be of importance.(60) In 


(55)—Burtt, supra, note 47, pp. 23-24. 

(56)—Burtt, supra, pp. 14-30; Estimates of ob- 
ject large enough to cover full moon, at arm’s length, 
ranged from a pea (correct) to a carriage wheel— 
Munsterberg, supra, note 33, p. 27; Notes, infra, (1) 
22, 23, 24. 

(57)—Hans Gross, Crim. Psy., (trans. by Kallen 
—1911), p. 187, citing Bezold. 

(58)—An invisible tuning fork sounded was com- 
pared to a bell, a lion’s growl, a steam whistle, and said 
to be rumbling, clear, sharp, whistling, by the various 
listeners. Munsterberg, supra, note 33, p. 24, 

(59)—Burtt, supra, note 47, pp. 34-38. ‘ 


cases involving whiskey, it is worthwhile to note that 
illusions of smell and wide variation in the acuteness 
of olfactory faculties are common, and that officers 
smell what they want to smell. (61) 


In judgment of speed, practically every automo- 
bile wreck case produces testimonial variations of 
from 5% to 25% as to speed; even greater variations 
have been studied.(62) The judgment of speed of mo- 
tion with which one moves, in the dark or with eyes 
shut, is almost valueless. We observe the speed of ob- 
jects across the line of vision much more accurately 
than speed towards us, as every bird-hunter has ob- 
served; the greater the noise the higher we are likely 
to judge the speed, and the higher the actual speed 
the smaller the percentage of error in estimating it. 
Extensive experience in driving cars or observing 
speeds make the estimates more accurate, affecting 
the credit and weight of the testimony. (63) 


In judging time intervals we overestimate idle in- 
tervals as compared with intervals during which we 
are busy,(64) but even idle intervals are poorly esti- 
mated.(65) If much happens in a short time, we over- 
estimate the time-interval.(66) The perceptibility of 
objects and forces depend upon their own intensity 
and their background (a bright headlight may not be 
noticed in a brightly lighted street; a pistol shot may 
not be heard in a noisy factory). Estimates of num- 
bers in a group vary from 50% below to 400% above 
the correct number.(67) Law has noted many of 
these human errors. (68) . 


(60)—Hunter, Gen. Psy., p. 239. 


(61)—Hans Gross, supra note 57, p. 187 et seq.; 
Charles C. Moore, Treatise on Facts, (1908), Vol. 1, 
C. VII. 


(62)—) The speed of a hand moving around a dial 


-every 5 seconds was judged at from 4 inches a sec. and 


14 mile per hour (correct) and from pace of a snail or 
a funeral cortege to an express train or the fastest 
automobile, from 1 rev. per sec. to 1 rev. per 45 sec., 
from 7 miles to 40 miles per hour. Munsterberg, 
supra note 33, p. 23. 

(63)—Burtt, supra note 47, pp. 37-43. 

(64)—Unpublished experiments of author; see 
Burtt, supra note 47, p. 43. 

(65)—Estimates of a given ten second interval 
varied from 14 to 60 seconds, of a three second interval 
varied from 14 to 15 seconds. Munsterberg, supra 
note 33, p. 22. 

(66)—Porter, The Human Intellect, § 565. 

(67)—Estimates of the number of black squares 
on a card containing 50, ranged from 25 to 200, for one 
containing 20, from 10 to 79. Munsterberg, supra 
note 33, p. 20. 
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Concerning uneducated and ignorant witnesses, 
McCarty insists that “the less the education and 
mental activity” the better the perception and mem- 
ory,(69) and law recognizes the acute memories of il- 
literate persons in business.(70) Experimental data 
are lacking, but every trial lawyer has noted that 
elderly negroes, bright children, and illiterate tenants 
often are very forceful witnesses; the intelligent edu- 
cated man divides his attention between perceiving 
and interpreting his perceptions; the greater the at- 
tention to abstract ideas, the less we perceive of facts, 
(71) and the less we theorize, the more we can 
visualize. (72) 

Amnesia (forgetfulness) in old age is common, 
usually the least remote details being first forgotten, 
childhood experiences being the most persistent in 
memory ;(73) as details are forgotten there is a de- 
cided tendency to fill in the gaps in memory, this 
paramnesia (false memory) often being so unobtrusive 
that it is difficult to determine the actual from the 
imagined, as in the case of reputation evidence as to 
pedigree and boundaries, and the courts have noted 
this tendency.(74) Adults remember many incidents 
of childhood,(75) the child mind being visual rather 
than meditative, and being alert, receptive and un- 
crowded is impressed by the novel and interesting 
character of what it perceives and witnesses; courts 
note this, but wisely advise the careful scrutiny of 
perceptions of the witness recalled from the age of 
seven or eight years,(76) or younger. 

What memory does not recall, the imagination 
tends to supply—unconsciously as a rule, half-con- 


(68)—Exact and harmonious testimony as to 
time intervals is not expected, and if given tends te 
discredit the witnesses. 23 C. J., Evid. § 1778. The 
proverbial inaccuracy of evidence as to dates and time 
of day (23 C. J. Evid. § 1777) oral statements (ibid. 
§ 1775), contents of written instruments (ibid. § 
1776), and as to transactions involving a large number 
of dates, names, amounts, etc. (ibid. § 1765, n. 99). 

(69)—McCarty, supra note 13, p. 225. 

(70)—23 C. J. Evid., § 1766. 

(71)—Hans Gross, Crim. Psy., p. 258. 

(72)—Arnold, Psy. Applied to Leg. Evid., p. 105. 

(73)—James, supra note 31, Vol. 1, p. 661; Burtt, 
supra note 47, p. 90. 

(74) —Courts have recognized these truths almost 
in their entirety. 23 C. J. Evid. § 1767. 

(75)—James, supra note 31, p. 661. 

(76)—23 C. J. Evid. § 1768. G. Pfhaler (1926) 
and M. J. Varendonck (1911) showed that witnesses 
under eight to ten years, however positive, are par- 
ticularly subject to suggestion and unreliable. Also 
see Burtt, supra note 47, pp. 104-105. 


sciously where bias or suggestion exists, and conscious- 
ly in whole-cloth perjury.(77) As memory fades, 
imagination retouches the details; where this is done 
unconsciously, therefore honestly, we are apt to recall 
what we think should have normally occurred, or, if 
personally involved, what we wish had occurred, or 
what, from suggestions now half-forgotten, we believe 
occurred. Our courts take cognizance of this. (78) 
The merest skeleton of fact, repeatedly told, bodies 
forth as a complete, truthful narrative, “ere long fic- 
tion expels reality from memory and reigns in its 
stead alone’’(79) and “unconscious impressions” blend 
with “conscious realities”,(80) playing havoc with ob- 
jective truth. This “filling-in’ of memory occurs so 
unconsciously that it does not even affect the positive 
belief or manner of the witness.(81) The nature of 
memory processes accomplishes this; upon recall there 
is a strong tendency to “sketch in missing details” 


(77) —“The most frequent source of false mem- 
ory is the accounts we give to others of our experi- 
ences. Such accounts we almost always make both 
more simple and more interesting than the truth.” 
James, supra note 31, p. 373. 

(78)—“The effort of the memory often supplies 
circumstances harmonious with the general impression 
of a fact or event, but which are supplied only by the 
imagination and the association of ideas.” Choate, J. 
in The Swedish Bark Adolph, (U. S. Dist. Ct. So. Dist. 
N. Y.) 4 Fed. 730 (1880); Cunningham v. Burdell, 4 
Bradf. Surr. 343 (N. Y. 1857); West Jersey R. Co. v. 
Thomas, 23 N. J. Eq. 481, 4388 (1873) aff. 24 N. J. Eq. 
567 (1874). “A witness may form and intensify an 
impression by perpetually thinking on the subject.” 
U. S. v. McKee, 26 Fed. Cas. 1101 (1876); Pierce v. 
Brady (Eng.) 23 Beav. 64, 71, 53 Repr. 25 (1856). In 
People v. Storrs, 207 N. Y. 147, 100 N. E. 730 (1912) 
six witnesses swore they saw the doucment signed, 
yet expert and other evidence showed conclusively 
that it was forged. The classic example of the effect 
of imagination is the Twitchell murder case, in which 
the husband killed his wife, then went out and opened 
the gate to throw suspicion on some outsider. But, 
the servant, who was in the habit of opening the gate 
every morning, swore she opened it that particular 
morning, convicting the husband, who later confessed 


- in detail. This case is commented upon by Wigmore 


(Prin. Jud. Proof, p. 259) and Wellman (Art of Cross- 
Examination, p. 146). 

(79)—James, Prin. Psy., Vol. I, p. 373. 

(80)—McCarty, Psy. for Lawyer, p. 237 cit. Swift, 
Psy. and Day’s Work, p. 289. 

(81)—“It is extremely easy after a short time to 
mix up what we imagine with what we actually re- 
call.” Hoffman, Psy. and Common Life, p. 68. 
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and, further, the words used do not indicate the vague- 
ness of the recollection,(82) thus evidence ‘grows.’ 
Memory is more than the re-instatement of the orig- 
inal perception; it involves the interpretation of de- 
tails, judgment, estimates, and the correlation of re- 
lated incidents. Imagination and suggestion are twin- 
artists ever ready to retouch the fading daguerrotype 
of memory. Just as “Nature abhors a vacuum”, the 
mind abhors an uncompleted picture, and paints in the 
details, careless indeed as to whether the old picture 
is reproduced faithfully. (83) 

The damaging effect of imagination is often re- 
inforced by the expectative factor in recall, that ele- 
ment which causes us to perceive (or remember that 
we perceived) what we expect to perceive rather than 
what actually occurs, a mental set for a definite situa- 
tion causing us to mistake a similar one for the one 
expected—the moaning nightwind for a human cry, 
an innocent tramp for the escaped convict, the docu- 
ment presented for the one formerly attested—and the 
more similar the expected and the presented object 
the more positive and more certain the recognizer be- 
comes, (84) but even a superficial similarity will de- 
ceive a suggestible or hysterical witness, for imagina- 
tion and suggestion co-operating will re-write the per- 
ceptual truth until it is unrecognizable. (85) 

Witnesses vary widely in their suggestibility, 
from victims of hysteria(86) or hypnosis,(87) who 
accept unquestioningly the most absurd suggestions 
as true, to strong-willed individualists who not only 
react negatively to suggestion but tend to become an- 
tagonistic toward the suggested facts.(88) Sugges- 


(82)—Hutchins and Slesinger, Some Observations 
on the Law of Evidence—Memory (1928) 41 Harv. L. 
Rev. 860, 867. 

(83)—James, supra note 31, Vol. I, p. 373. 

(84)—“‘The deceptive certainty of the recognizer 
increases with the similarity to the original material.” 
Lund, The Criteria of Confidence, 37 American J. Psy. 
372. Six familiar pictures of white children were 
picked from pictures of horses, houses, or negroes with 
accuracy up to 80% and 85%, from pictures of other 
white children with 50% accuracy, and from pictures 
of similar white children with less than 20% accuracy. 
Feingold, Recognition and Discrimination, Psy. Mon. 
(1915), No. 78. 

(85)—Hans Gross notes, “It is difficult to believe 
how far the imagination of the emotional, though high- 
ly intellectual, persons will carry them.” Crim. In- 
vestigation, (Adam Trans.) pp. 77-90. 

(86)—Herzog, Med. Jurisprud., § 386. 

(87)—Gates, Elem. Psy., p. 394; Woodworth, Psy. 
A Study of Ment. Life, p. 547. 

(88)—Arnold, Psy. Applied to Leg. Evid., p. 468. 


tion literally “devastates memory,’ (89) and its power 
is increased by any factor which renders the individual 
uncritical, submissive, and acquiescent.(90) A study 
of magazine advertising will reveal many factors aid- 
ing suggestion—the prestige or authority of the one 
making the suggestion (a noted expert), the age of 
the suggester (parent to child), the race of the sug- 
gester (white man to negro), the repetition or fre- 
quency of suggestion, the feeling of insignificance or 
one-person-out-of many, (individual in a mob),(91) 
which latter may be called the influence of majority 
opinion, (92) and to these we should add self-interest, 
and bias. 

Cross-examination offers an often-ignored oppor 
tunity to discover the effect of suggestion—whether 
the witness has been coached, is a victim of constant, 
subtle suggestion, and whether the witness is an un- 
usually suggestible person.(93) Children up to the 
age of puberty are extremely suggestible,(94) as are 
illiterate negroes and feebleminded or hysteric per- 
sons,(95) and their testimony may be the result of 
suggestions made often in their presence by their su- 
periors, or of their vagueness as to the difference be- 
tween imagination and actuality, or even of the sug- 


(89)—“‘One factor more than anything else deva- 
states memory and plays havoc with our best intended 
recollections: that is the power of suggestion.” Mun- 
sterberg, supra note 33, p. 67. 

(90)—Hunter, Gen. Psy., p. 109. 

(91)—E. A. Ross, Social Psy., cited in Hunter, 
Gen. Psy., p. 109. 

(92)—H. T. Moore, The Comparative Influence of 
Majority and Expert Opinion, (1921) 32 Am. J. Psy. 16. 

(93)—Suggested tests of suggestibility: In rapid 
sequence present eight cards having right and left line 
equal, followed by five cards on which one is slightly 


‘longer, having witness call after each whether they 


are equal. A suggestible witness will by his mental 
set for equal lengths commit errors in two or more of 
the last five before he catches his error. Present to 
witness card having ten lines, each slightly longer 
than its predecessor, except the last three are same 
length. Have him copy these; a suggestible witness 
usually draws each line throughout longer than the 
preceding line. Present a cartoon containing some de- 
tails, and after witness has examined it, take it from 
him and question him as to details, finally asking in 
negative-objective form about some detail which might 
have been but was not in the picture—‘‘Wasn’t there 
a small dog with the child?” A suggestible witness 
will agree that there was. 

(94)—Guy M. Whipple, Manual of Ment. and Phy. 
Tests, (1910) p. 286 et seq. 

(95)—Burtt, supra note 47, pp. 109-115. 
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gestions embodied in, or implied by, the examiner’s 
questions.(96) The medicine show, the oil-stock sales- 
man, carefully dressed show-windows, billboards and 
magazines, the fervid evangelist, the witty auctioneer, 
the impassioned trial lawyer—all are convincing evi- 
dence of the power of suggestion to make men alter 
their conceptions of facts and change their opinions. 
(97) 

Leading questions, as the law has long recognized, 
by their suggestiveness encourage errors; Whipple 
found mildly suggestive questions increased error 
10‘, strongly suggestive ones, 33%. (total error 
61‘c).(98) Burtt has carefully checked the work of 
Muscio in this field,(99) finding that the negative-ob- 
jective form of question is the most suggestive. (100) 
Questions in double and triple negative are productive 
of high error, the triple negative, ‘‘abolishing law 
abolishing prohibition,” more than half the time elicit- 
ing an answer opposite from that intended by the 
witness. (101) 

Does the interrogatory or the narrative method 
produce the more accurate testimony? Why not abol- 


(96)—“‘Create, if you will, an idea of what the 
child is to hear and see, and the child is very likely to 
see or hear what you desire. He can so lead the child 
by indirect suggestion that the evidence will be wholly 
false and unreliable.” Brown, Leg. Psy., p. 133. To 
same effect: McCarty, supra note 13, p. 270; Ross, 
supra note 91, p. 15. 

(97)—“‘Many a man thinks he makes up his mind, 
whereas, in truth, it is made up for him by some mas- 
terful associate who talked with him last.” Ross, 
supra note 91, p. 12. “Suggestions are true forces and 
enact themselves unless they meet resistance.” Ross, 
p. 13. 

(98)—Whipple found an average error of 38% 
for mildly suggestive questions, 61% for strongly sug- 
gestive ones, as compared with 28‘% error for non-sug- 
gestive questions. ‘The Obtaining of Information 
(1918) 15 Psy. Bulletin, 245. 

(99)—Muscio’s work in this field (B. Muscio, The 
Influence of the Form of Question, (1915) 8 Brit. J. 
Psy. 551 et seq.) 

(100)—Burtt (Legal Psy. pp. 122-130) indicated 
that “a” as compared with “the” is about equally sug- 
gestive, that the negative (“not a’) is more suggestive 
than the positive (‘‘a’”) form of question, that the ob- 
jective (‘‘was there’’) is more suggestive than the sub- 
jective (“did you see’), and that the negative-objec- 
tive form (‘““Wasn’t there a... ?”) is the most sug- 
gestive form of all these questions. 

(101)—E. E. Wembridge and E. R. Means, Voting 
on the Double Negative (1918) 2 J. Applied Psy. 156- 
163. 


ish the least effective? Here we have clear-cut an- 
swers. Forced memory (answers to questions) is less 
accurate than natural recall (free narration), but the 
interrogatory covers a much greater range and brings 
out much information that the narrative does not 
yield, the increase in range bringing a resulting loss 
in accuracy due to the “forcing” of the memory. (102) 
According to Whipple, about 1/10 of a narrative is in- 
accurate, about 14 of a deposition, while 2% of the 
narratives are errorless and only 9.5% of the deposi- 
tions.(103) Marston’s excellent work(104) seems to 
settle finally these questions: He found narrative the 
most accurate and least complete of all forms; direct 
examination is 11% less accurate, 9 more complete 
than narrative, while cross-examination is 18% less 
accurate than narrative and 7‘ less accurate than di- 
rect examination but only 2% less complete than di- 
rect examination and 6% more complete than narra- 
tive, and, finally, there is a close correlation between 
caution and both completeness and accuracy. His 
finding of great caution on cross-examination is ele- 
mentary to trial lawyers. After warning witnesses 
that they would be tested, he repeated the experiment 
using different material; this time he found, as a re- 
sult of the forewarning, completeness was improved 
6‘~, but accuracy decreased 8‘~, caution decreased 
32‘~. Since most witnesses in court are not fore- 
warned as to the events or that they will be called, 
this second test is of little practical value to lawyers. 

The form of the question is itself suggestive, as 
it may as frequently suggest the wrong, as the right, 
answer,(105) unless the examiner applies to the ques- 
tioning a keen insight into the principles of suggestion. 


(102)—H. M. Cady, On the Psychology of Testi- 
mony (1924) 35 American J. Psy. 110, experimentally 
proved that the best results are obtained by narrative 
with supplemental questioning. 

(103)—Guy M. Whipple, Manual of Ment. and 
Phy. Tests, (1910), p. 286 et seq. 

(104)—Marston, in a carefully planned and con- 
trolled experiment, enacted an incident before a group, 
then had them write out narratives of what occurred, 
later quietly examining them, then vigorously cross- 
examining them. The averages were: For narrative. 
23% completeness, 31% on direct examination, and 
29% completeness on cross-examination; for accuracy, 
94% for narrative, 83% for direct examination, and 
76% for cross-examination; for caution (tested by the 


_number of “don’t know” answers), 40% for direct ex- 


amination and 52% for cross-examination. W. M. 
Marston, Studies in Testimony (1924) 15 J. Crim. Law 
and Criminology 1-31. 

(105)—Swift, Psy. and Day’s Work, p. 284, citing 
Kuhlman in Am. J. Psy. Vol. XVI, p. 395. 
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Except with sub-normal minds—children, hysterical 
and hypnotized persons, with whom the more direct 
the suggestion the readier the acceptance—the more 
direct, disarming and adroit the suggestion the more 
effective it is, as the witness will defend his state- 
ments aggressively in the same proportion that he is 
unconscious that they result from suggestion. (106) 
Every experienced lawyer knows instances proving the 
power of suggestion to alter and to create testimony; 
Swift and McCarty describe several cases in point; 
courts have fully discussed this. (107) 

Bias has much the same effect as suggestion and 
probably affects more testimony;(108) certainly its 
characteristic aspects have received careful attention 
in the reported decisions.(109) “We easily believe 


(196)—Griffith, Gen. Introd. Psy., p. 336; Ross, 
Social Psy., pp. 27, 19-21; McCarty, Psy. for Lawyer, 
p. 273. 

(107)—McCarty, supra note 106, pp. 279-289; 
Swift, supra note 105, pp. 273-289. Both describe the 
Jester case, in which witnesses, children and strangers 
at the time, described the incident of Jester driving 
past in a snowstorm, giving full minute details, thirty 
years afterward. Shipman, J. in Hershey v. Blakesley, 
33 Fed. 922, 924 (1888) remarks that courts, “are 
fully aware of the ease with which honest witnesses 
can persuade themselves that they remember some by- 
gone circumstance...” “We repeat events until we 
are ready to swear, in utmost sincerity, that we are 
spectators of their occurrence.” Miller v. Cotten, 5 
Ga. 341, 349 (1848). “It is a very common thing for 
an honest witness to confuse his recollection of what 
he actually observed with what he has persuaded him- 
self to have happened...” In re Wool, 36 Mich. 298, 
302 (1877). What we read and hear cause this illusion 
(Parker v. Hulme, 18 Fed. Cas. 108, I Fish. Pat. Cas. 


44 (1849)), especially in reproducing conversations 


where the “danger is that, even a conscientious per- 
son, in trying to narrate a transaction which exists in 
his memory in a faded or fragmentary state, will in 
his effort to make the reproduction seem complete and 
natural, substitute fancy for fact, or fabricate the 
missing or forgotten links.” (Hodge v. Amerman, 40 
N. J. Eq. 99, 103, 3 Atl. 257 (1885)). 

(108)—“An unprejudiced individual does not ex- 
ist,” according to Dr. William Allen White, Expert 
Testimony in Proceedings Involving Questions of the 
Mental State of the Defendant (1921) 11 J. Crim. L. 
and Criminology, 499. “Suggestions of idle or of de- 
signing persons get to be mixed up with the recollec- 
tions, which become fainter and fainter, till at last 
their own fancy helps to mislead them...” McGreg- 
or v. Topham, (Eng.) 3 H. L. Cas. 132, 149, 10 Rep. 
51 (1850). 


what we wish to be true,”(110) is good psychology 
and sound law. Pronounced bias produces perjury, but 
honest bias tends to intrude upon and pervert recall 
increasingly as actual recall grows vague. We tend to 
recall what we want to recall,(111) especially when 
we are uncertain of the true facts. Bias may be the 
deciding factor in filling the gaps in memory, as when 
the owner of the car which, left running, has injured 
someone, recalls positively that he stopped the car, cut 
off the switch, set the brakes, etc. Personal interest 
facilitates the recall of the desired and congenial, re- 
presses the unwanted and distasteful.(112) Our sys- 
tem of cross-examination assumes, correctly, that bias 
of prejudice and sympathy are valuable allies and 
dangerous opponents. Unconscious bias is more dan- 
gerous than conscious bias.(113) In every witness 
there is “an empire of subconscious loyalties,” likes 
and dislikes, preferences and hatreds, some conscious, 
others unconscious, but all entering into and affecting 
what we perceive, how we perceive it, and, most im- 
portant of all, how we recall it.(114) 

Two pertinent topics demand comment at this 
point: The maxim falsus in uno, falsus in omnibus, 
and “testing memory” on cross-examination; the first 
allows the jury upon finding a witness guilty of one 
inaccuracy to discard all the evidence of that witness, 
(115) the second permits, under the present practice, 
rambling, purposeless cross-examination. Of the max- 
im, Wigmore’s statement, “Repeated instances of in- 
ability to recollect give the right to doubt the correct- 


(109) —“The bias of a witness has a well known 
and pernicious influence in quickening or deadening 
his memory, and much allowance is made therefor in 
weighing his testimony.” 23 C. J., Evid. § 1772, cit. 
81 cases. 

(110)—Turner v. Hand, 24 Fed. Cas. No. 14, 257, 
3 Wall Jr. 88 (1855). 

(111)—Burtt, Leg. Psy., p. 93. 

(112)—Discussion and study of a case “merge 
the vague with the certain, the imaginary with the 
real, the desired with the actual.” McCarty, Psy. for 
Lawyer, p. 219. 

(113)—Barker, J. in Hargis v. Commonwealth, 
135 Ky. 578 (1909). 

(114)—“We may try fo see things as objectively 
as we please. None the less, we can never see them 
with any eyes except our own,” Justice Cardozo has 
well said. The Nature of the Judicial Process, p. 12. 
Recollection is shaped by interest: Miller v. Cohen, 
173 Pa. 488, 494, 34 Atl. 219 (1896) ; Pierce v. Feagans, 
39 Fed. 587, 590 (1889); Smith v. Smith, 48 N. J. Eq. 
566, 585, 25 Atl. 11 (1891) ; Sunday v. Gordon, 23 Fed. 
Cas. 408, Blatchf. & H. 569, 576 (1837). 

(115) —28 R. C. L. Witnesses § 244. 
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ness of an alleged recollection,” (116) is true only when 
the instances are akin to, or similar to, the fact ques- 
tioned.(117) No correlation exists between the types 
of memory in the same person; a good memory for 
names may be a poor one for ideas, and the improve- 
ment of one does not improve the other.(118) A near- 
sighted witness may have a keen perception of odor 
or sound; a poor judge of speed may describe exactly 
the position of the car after the wreck. We have 
memories, not a memory;(119) Munsterberg suggests 
three major types of memory: Visual, accoustical, and 
motor, none of which is correlated with any other. 
(129) An artist may vividly describe a view, a mu- 
sician exactly a sound, and an airplane pilot correctly 
a particular feeling; yet for other types of perception 
each may be very inaccurate. Our juries rarely know 
or are told this; hence, they ignore the pompous Latin 
phrase, or follow it blindly as the wisdom of the ages, 
either course being equally unfair to the witness and 
the party calling him. In the “testing of memory”, 
judges could save time and aid justice by restricting 
the questions to those which test the particular type 
of memory which is under impeachment; courts should 
recognize that memory is not an entity, and should 
recognize that one part may be accurate, another in- 
accurate.(121) An enlightened discretion of the trial 
judge will prevent questions impeaching hearing be- 
ing asked as to sight, taste, or feeling, vice versa. 

No study of memory of witnesses can ignore the 
so-called “dramatic experiments”,(122) in which 
groups assembled for another purpose, are confronted 
suddenly with a planned dispute or fight, acted or in 


(116)—Wigmore, Evidence, Vol. II, Sect. 995; 40 
Cyc. Witnesses § 2586-2591. 

(117)—“‘Inquiry into ability to recall dissimilar 
items is unprofitable and misleading.” Hutchins, R. 
W. and Slesinger, D., Some Observations on the Law 
of Evidence (1928) 41 Harv. L. Rev. at p. 870. 

(118)—The recall of names, faces, words, or 
ideas have no correlation. Achilles, Experimental 
Studies in Recall and Recognition (1920), Archives. 
Psy. No. 44. Memory for nonsense improved, does not 
improve memory for prose or poetry. Sleight, Mem- 
ory and Formal Training 4 Brit. J. Psy. 386. 

(119)—Davies, Professor Titchener’s Theory of 
Memory and Imagination (1912), 19 Psy. Rev. p. 147. 

(120)—Munsterberg, supra note 33, p. 61. 

(121)—Hutchins and Slesinger have pointed out 
that the law still accepts the obsolete and discredited 
“faculty psychology”, which assumed that memory is 
an entity, and that a particular person’s memory is 
either accurate as to all or inaccurate as to all. Some 
Observations on the Law of Evidence—Memory (1928) 
41 Harv. L. Rev. p. 860. 


_ wrong in 8% to 50% of the instances. 


moving pictures, immediately after which the witness- 
es write out descriptions or answer questions as to 
what took place. Sutherland’s are representative find- 
ings: A general error, under the most favorable con- 
ditions, of 25%, estimates of the man’s height, for ex- 
ample, varying from “four feet” to “six feet six inch- 
es.”(123) Burtt found 14, omitted 50% of the details, 
that the average omission was 40‘<, even when warned 
beforehand, and that the average description of a per- 
son overestimated height 5 inches, missed the age 8 
years, and could not give an approximation of the hair 
color in 83° of the instances.(124) Dean Wigmore 
suggested that judges and juries were more accurate 
than the witnesses they relied upon, and suggested 
this be tested;(125) experiments indicate that he was 
correct.(126) How close these experiments indicate 
the general error of witnesses, judges, or jurors, in 
actual trials, we can only surmise. Studies of the ef- 
fect of the oath, indicate that it reduces error and in- 
creases caution; according to Stern there are 1.82 
times the errors in unsworn as in sworn testimony, 
1.89 times according to Borst, 1.8 according to Brown, 
8% to 9% greater error according to Boring.(127) It 
seems probable that verdicts and judgments approach 
the truth much more closely than hasty conclusions 
from the experiments would indicate; certainly judges 


(122)—Von Liszt, University of Berlin, made one 
of the earliest of these tests; he found 26% to 80% 
errors in the reports, many important details com- 
pletely changed; the last half of the experiment, be- 
ing strongly emotional, revealed 15‘ more errors than 
the first half. Munsterberg, supra note 33, p. 50; 
Swift, supra note 105, p. 303; McCarty, supra note 13, 
p. 207; L. W. Stern, Zur Psychologied Aussage, 12 
L’Annee Psychologique 182. Of 40 professional men, 
Gates found 13 omitted 50‘ important facts, the other 
27 from 20% to 50%, and that 5% to 50% of the facts 
they were willing to swear to were erroneous. Elem. 
Psy. p. 2-5. In other tests 10% to 40% of the ques- 
tions were not answered, and those answered were 


Gates, Psy. for 
Stud. Educ., 2-3. 


(123)—Sutherland, Criminology, p. 271. 

(124)—Burtt, Leg. Psy., p. 15. The following are 
illustrative of the many “dramatic experiments”: Mc- 
Keever, W. A., Psychology in Relation to Testimony 
Kansas Bar Ass’n. Proc. (1911) p. 113. Griffith, Gen. 
Introd. Psy., p. 497; Dockery Gen. Psy., p. 68. Swift, 
Psy. and Day’s Work, p. 291; Munsterberg, On Wit- 
ness Stand, p. 49. Arno, Guntener, Dramatic Incident, 
p. 583; Wigmore, Prin. of Judicial Proof, p. 581, (2nd 
Ed. 1931) p. 540. 

(125)—The Psychology of Testimony, (1909) 3 
Ill. L. Rev. 426; Prin. Jud. Proof, p. 591. 
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and jurors apply a certain amount of intuitive knowl- 
edge of human nature, often “feeling out” the truth 
beyond the record evidence, and judgments and ver- 
dicts speak accordingly. 

This study of memory has indicated to trial law- 
yers that faulty memory may be attacked most ef- 
fectively along three distinct lines: (1) The original 
perception of the event or detail may have been de- 
fective; (2) the details may not have been fixated, 
may have been forgotten, or imagination may have 
altered, added to, or changed them; (3) the original 
perception may have become interwoven with or al- 
tered by suggestion from outside sources. Tests di- 
rected at the perception of the witness, his retentive- 
ness, imagination, caution, bias, and suggestibility will 
be most fruitful. The important questions to consider 
concerning his memory are: Did he perceive as he now 
recalls it? Has his memory retained, without addition 


(126)—Radbruch found the judges were substan- 
tially correct, though the nine witnesses made the 
usual errors. Zavadski found judges unanimously 
avoided the grossest errors, with average of 20.6% 
error as against 27‘% for witnesses, each judge pick- 
ing as most accurate the witness actually most ac- 
curate. Detmold found that in spite of witness’ errors 
a composite picture substantially correct could be 
formed. Guntener found two judges 100% in identi- 
fication though the identifying witnesses were 80.6% 
in error, and that the judges were 87.4%, 90.6%, re- 
spectively, correct as to all findings as compared with 
79.9% for the witnesses on which they relied. Wig- 
more, The Psychology of Testimony (1909) 3 Ill. L. 
Rev., 426. Marston Studies in Testimony 15 J. Crim. 
L. and Criminology 5-31 found judges both more com- 
plete and more accurate than the juries, that female 
juries are more accurate than male juries but less ac- 
curate than judges, and that juries are 3.4% more 
complete and 2.6% less accurate than the average of 
the witnesses relied upon. 
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or subtraction, the original perception? Does imagina- 
tion, bias or suggestion color his present recollection? 

Memory, however faulty, can not be amended or 
abolished; it must continue to furnish the grist from 
which our tribunals (crude, clumsy, obsolete though 
they be) grind the fine meal of truth. The scales of 
justice, wrought in the age of bronze, hang streaked 
with the canker of feudalism and enmeshed in the cob- 
webs of pioneer tradition, but the battered balance 
pans, ever-adjusted by a bar and judiciary alert to the 
cumulative findings of science, may still weigh out im- 
partial justice. Lawyers, judges and jurors are “called 
upon to act as amateur psychologists,” (128) and “‘if 
courts will open their minds to the realization that 
science can be applied to the judgment of testimonial 
credit, regardless of the rules arising before the days 
of modern science, they will readily follow a liberal 
practice.” (129) A constant study of the weakness and 
strength of memory, its reliability in certain particulars 
and under certain conditions, and the effect of the va- 
rious factors acting upon it, as revealed to us from 
time to time by psychology, will eventually enable us 
to evaluate properly the testimony of witnesses and 
thereby render more effective the eternal striving of 


our courts to approximate absolute justice in each in- 
dividual case. 


(127)—Whipple, Manual of Ment. and Phy. Tests, 
p. 286 et seq. According to Burtt (Leg. Psy. p. 153) 
in one study 20% to 25% error became only 10% un- 
der oath; another showed 92% accuracy under oath, 
86% where witness felt assurance of truth, and 564% 
where witness believed but was not willing to commit 
himself. Boring (6 Am. Inst. Crim. Law (1916) 820) 
found sworn more accurate than unsworn as follows: 
Women, 8% ; men, 9%; girls, 15% ; boys, 13%. See 
Brown, Leg. Psy., (1926), p. 73. 
- (128)—Chamberlayne, Evidence, Vol. III, § 1774, 
n. 10. 


(129)—Wigmore, Evidence, Vol. II, § 990. 
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TAX TITLES IN FLORIDA 


By HYMAN B. SOBOL, of the University of Florida Law School 


It can be safely ‘said that there is no phase of 
law in which statutory changes are made more fre- 
quently than in the field of taxation. This is necessar- 
ily true, for the conditions of the times, the amount of 
public work necessary, the money needed to run the 
government, the state of the treasury, and sometimes, 
pure political expediency, offer a constantly changing 
view of the financial condition of the body politic. 
New and devious ways of raising revenue are contin- 
ually devised in order that the burden of supporting 
the government may fall equally on all shoulders and at 
the same time provide an adequate revenue; and once 
the problem of the source is solved, there remains the 
greatest problem of all—the reduction of the theory 
of taxation to the practicality of collection. It is with 
the latter phase that this treatise is concerned. 

The taxing body is situated in a most peculiar 
position. It is a creature of the people and derives its 
life blood as well as its makeup from the people; yet it 
must penalize its source if the source refuses to mtain- 
tain it. It is therefore a Frankenstein in every sense 
of the word. But the state is not a bloodthirsty or 
cruel creation. It seeks to arrive at a happy medium 
and while the borderline is hazy, equitable treatment 
rather than an emulation of Simon Legree is in order. 

In order for the government to exist and people 
to get the benefits therefrom, taxes must be paid. 
And it is too well known that if the payment of money 
is left to the taxpayers without any punishment for 
failure to pay, the revenue of the state will be almost 
negligible. Therefore, it is incumbent upon the leaders 
of our government to seek some method of forcing pay- 
ment of taxes. It is with these things in mind that our 
tax laws have been promulgated. They are not iron- 
bound—our legislators change them to suit the times. 
Perhaps it is worth while to glance at or briefly sum- 
marize the highlights of our tax collection laws. 

All taxes become due and payable in November, 
but do not become delinquent until April. Meanwhile, 
a liberal discount is made to those who pay their taxes 
early. In April, the lands for which taxes have not 
been paid are sold, and all certificates which are not 
purchased by individuals are bought by the taxing 
body. The landowner has two years from the date of 
the certificate to pay the taxes, but if a private indi- 
vidual has bought the certificates, the owner must 
pay the taxes, plus interest at the rate of twenty- 
five percent for the first year, and eight percent for 
each succeeding year, the advertising and clerk’s costs, 
legal fees, and a flat penalty of eight percent. (1) 
If, however, the certificate is held by the state, the 


owner may redeem by paying eight percent plus ad- 
vertising and clerk’s costs. 

As soon as a certificate is two years old, the hold- 
er thereof may get a tax deed from the clerk by pre- 
senting the deed and paying all omitted and subse- 
quent taxes. If the state holds these certificates, the 
title vests in the state at the end of the two-year 
period without the formality of getting a title. This 
title may then be foreclosed just as is a mortgage, and 
if the prior proceedings were valid and regular, a new 
and complete title is vested in the holder of the tax 
deed. The owner of the land may redeem at any time 
before the final decree in the foreclosure. 

Having thus seen that the state may sell the 
lands of its citizens for the nonpayment of taxes, it is 
desirable to ascertain who is allowed to purchase lands 
at tax sales. Offhand, it might seem that anyone who 
has the money and who is not prohibited by the or- 
dinary laws of land sales should be eligible. However, 
this is distinctly not the case; for, if the rules were 
that simple, the field of tax titles would become hope- 
lessly involved because of resulting complexities and 
fraud of the most vicious types. 

The complete theory of this topic has not been 
stated in Florida, but the most important phases of it 
have been considered by the Supreme Court, and they 
have propounded a set of rules, which in most cases, 
follows the rules and theories of other jurisdiction. 
These will be discussed in the following paragraphs. 
While this treatise deals chiefly with the law of Flor- 
ida, there are several interesting phases of the topic 
which have never been determined in Florida, and 
which are well worth the time required for a cursory 
examination. 

Speaking generally, there are several classes of 
people who for some reason or other, are precluded 
from purchasing the land of another which is being 
sold for non-payment of taxes. This group is dis- 
tinctive—that is, the entire group cannot be found so 
classed in any other field of the law. The Supreme 
Court of Florida follows the general rule applied else- 
where, but states it in words of their own choosing. 
Speaking through Justice Maxwell in 1903, they said, 
“The principle * * * applies where duty or good faith 
on the part of the purchaser demands that his pur- 
chase be treated as a mere payment of taxes on the 
land, rather than as the acquisition of an adverse title 
thereto.” (2). This rule is a wise one and per se be- 
yond criticism, but there arises the usual number of 
complications resulting from a difference of opinion in 
the interpretations placed on various sections of the 
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rule. When, for example, does duty or good faith on 
the part of the purchaser require that his payment 
be so treated? Regardless of the answer elsewhere, 
Florida has its own rules; and although some have 
seen fit to criticize them, as a whole they are sound. 

This question may be considered first with ref- 
erence to the owner of the land. Offhand, one might ask 
why the owner of a piece of land should buy a tax title 
to his own property; and it is evident that if the tract 
is not encumbered, he would have no object in doing so. 
However, in most cases of this kind, there is a mort- 
gage or lien of some sort on the property and the 
owner contemplates wiping these out by the simple ex- 
pedient of purchasing the tax certificate, changing this 
to a tax deed, and then foreclosing; thus extinguishing 
all the liens and clouds on his title. But if a landowner 
so plans, he will be disappointed, for the Florida court 
has distinctly said that this cannot be done. (3). This 
theory is justified on the ground that it is the owner’s 
duty to pay the taxes, and that a person cannot obtain 
an adverse claim against himself. Similarly, a mort- 
gagor or those claiming under him, cannot set up a tax 
title to defeat the mortgage as it is his duty to pay 
the taxes. (4). It is interesting to note that this is not 
the rule in Minnesota or Pennsylvania (unless changed 
by statute), for in the former state, an owner may buy 
the land and rely on either the antecedent title or the 
tax title. (5). In Pennsylvania the purchaser is allowed 
to buy the tax certificate and ripen this into a title 
for the purpose of clearing his title (6). This seem- 
ingly allows frauds to be worked in many cases, and its 
obvious purpose is unnecessary in Florida as one may 
bring a bill to quiet title. 

The next most important class under this group- 
ing, if we may so term it, consists of the mortgages. 
For the purpose of this discussion, it will be necessary 
to assume that the mortgage does not recite whether 
the mortgagor or the mortgagee shall pay the taxes. 
If otherwise, the question is a simple one. 

Ordinarily speaking, a first mortgagee can pur- 
chase the tax certificate on the mortgaged premises 
and cut off the rights of the second mortgagee, as well 
as the mortgagor. This right is based upon the theory 
that a mortgagee owes no duty either to the govern- 
ment or to the mortgagor to pay the taxes accruing on 
the land, unless this duty be created by contract. The 
case of Spratt vs. Price discussed this proposition at 
some length and finally formulated in accordance with 
it, the Florida rule, which has been followed to this 
day. (17). 

Our rule, however, is not the unanimous one. There 
is a sharp conflict on the point and the case discusses a 
number of the contrary views. Judge Cooley spoke for 
the Michigan court and set out their theory. (8). He 
said, “Each mortgagee has the same interest in paying 


the taxes and the same right to do so and the same 
means of compelling payment, so a purchase by one 
does not cut off the right of the other because it is 
based as much on his own default as that of the party 
whose lien he seeks to extinguish.” Justice Westcott 
held that the preceding was not the law in Florida due 
to the fact that the mortgagee is under no duty or ob- 
ligation, exclusive of contract, to pay the taxes. 

But in spite of the rule as enunciated in Spratt vs. 
Price, the Florida Supreme Court has said this: “Now 
the law is unquestionably that a second mortgagee 
cannot set up a tax title as against the prior mort- 
gagee.” (9). In support of this, they cite similar hold- 
ings from Wisconsin and Iowa, Jones on Mortgages. As 
the court says in Gorton vs. Paine, “The land is a com- 
mon fund for the payment of both liens, and it is an 
act of fraud for a second mortgagee thus to acquire by 
tax sale a title to the land and use it to destroy the 
claim of the prior mortgagee.” It seems somewhat dif- 
ficult to reconcile this with the rule of Spratt vs. Price, 
although the actual holding in that case was merely 
that a first mortgagee could acquire a tax title adverse 
to the mortgagor. It seems no more than reasonable to 
presume that if the first mortgagee owes no duty to 
pay the taxes, exclusive of contract, of course, that the 
same would apply to a second mortgagee. He owes no 
duty to either the first mortgagee or to the mortgagor 
to pay the taxes, yet he is precluded from purchasing a 
tax title according to the express words of Gorton vs. 
Paine. 

A word in passing is sufficient to dispose of the 
right of a tenant for years to purchase the tax title. 
Unless his contract or lease requires him to pay taxes, 
he may purchase it. The only limitation placed on this 
rule is that in order for him to get his title without 
surrender of possession, he must make a disclaimer and 
disavowal of the landlord’s title by clear, positive, and 
distinct notice. (10). A tenant of mortgaged premises 
who is under no obligation to pay the taxes, may ac- 
quire title. (11). He is not estopped by his tenancy. 
Of course, a tenant for life cannot purchase at a tax 
sale nor acquire an interest adverse to the reversioner 
or remainderman by obtaining an assignment of the 
tax title since it is his duty to pay the taxes. 

Cotenants or tenants in common cannot purchase 
a tax title as against their cotenants. (12). For ex- 
ample, where land is sold as an entirety for nonpay- 
ment of taxes, and one cotenant pays taxes, he gets 
no additional right in the land except to secure the pay- 
ment of the amount paid by him for the taxes. (13). 

With reference to the securing of a tax title by 
persons in relationship to the owner of the land, one 
Florida case infers that one in relationship by blood or 
trust might obtain a tax title by overcoming the pre- 
sumption of fraud and collusion. (14). This would in all 
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probability apply to a son who purchased the tax title 
to his father’s land (although in the preceding cita- 
tion the son was denied this right), and to a purchase 
by a husband or wife of the owner or by a doweress. 

Of course, there are a number of other instances 
where there might be some doubt as to whether or not 
a certain person might purchase a tax title, but in the 
main the above constitute the greater part of the class, 
and is sufficient for the purposes of this discussion. 

Ordinarily, the sovereign body has little to do with 
the purchase and foreclosure of tax certificates, excépt 
for the fact that the state purchases such tax certifi- 
cates as are not redeemed 'by April first. (15). In ad- 
dition to this, the title vests in the state at the end 
of the two-year period allowed for redemption without 
the formality of taking out a separate deed, as is re- 
quired for individuals. (16). The State of Florida rarely 
asserts affirmative action in regard to these certitfi- 
cates, however. 

One situation arose, however, wherein the state 
sought to act. The state became the holder of the tax 
certificates to a parcel of land. The owner of the land 
leased it to a corporation, and this corporation began 
turpentining it. The state sought an injunction against 
this procedure, but when the case reached the Su- 
preme Court, it was decided on another point. (17). 
Recently, however, the same situation arose and this 
time the court held that an injunction would lie, since 
to allow the waste to continue would be to impair the 
security of the lien for the taxes. (18). 

This is the first instance where civil action was 
had in such a case. Of course, the statutes provide for 
criminal punishment of anyone who turpentines or tim- 
bers on lands sold for taxes, where the certificate is 
held by either the state or an individual. (19). This 
case is very interesting and will no doubt prove to be 
of great value to individual holders of tax certificates, 
as there can be no doubt now but that the courts will 
grant injunctions to private persons holding these cer- 
tificates in order that their investments may be pro- 
tected against such practices. 

Pleading in tax title suits is a relatively simple 
matter inasmuch as the proceedings in the foreclosure 
of a tax deed is, by statute, the same as in the fore- 
closure of a mortgage. (20). However, there are several 
interesting points that are worthy of examination and 
a passing discussion. 

First of all, it is well to note that a bill in equity 
for the sole purpose of quieting a tax title as against 
the former record title cannot be maintained, in the 
absence of an attempt to assert the record title. (21). 
This is necessarily true because a tax title starts a new 
chain of title running from the date of the decree; and 
it is futile to quiet this title as against a claim aris- 
ing prior to the date of its origin, since in Florida the 


tax title itself effectively extinguishes all such claims. 
While it is perhaps preferable to bring some other ac- 
tion against a person who seeks to assert a record title, 
it is probable that a bill to quiet title will lie under 
these circumstances. It is true, also, that the validity 
of a tax title may be tried in a bill to quiet title. (22). 

Under the Florida statutes, a bill to foreclose a 
tax certificate and title may be brought after two 
years from the date of the tax certificates, except in 
the case of homesteads, for which a period of four 
years from the date of the certificate is necessary. 
(23). The problem presents itself, therefore, as to 
whether it is necessary to state in the bill seeking 
foreclosure that the land was not a homestead, if the 
action is being brought in the interval between two and 
four years from the date of the certificate. It seems 
that his is a matter of defense and while it is per- 
missible to leave the point to be raised by the Defend- 
ant if he so desires; nevertheless, since it is one of the 
functions of a bill to anticipate defenses (24), it is a 
mark of good pleading to insert that the land is not 
a homestead. The Florida statutes, although they out- 
line the contents of the bill of complaint, are silent as 
to anticipating and negativing defenses. (25). 

In several cases, the exact status of a tax cer- 
tificate holder has been sought. As far back: as 1881, 
the problem was presented in Florida, and the Su- 
preme Court then held that a purchaser at a tax sale 
during the period of redemption has no estate, legal or 
equiable, in the land, and that he has merely a lien for 
taxes and interest. (26). This rule has been strictly 
followed, both in the decisions of our courts and in our 
statutes, up to the present. Several years later, a mort- 
gagee wishes to foreclose a mortgage on a piece of 
land and made the holder of a tax certificate on the 
land a party defendant. The court said that he was 
not a proper party defendant to a foreclosure of a 
mortgage. (27). 

There are several important matters with refer- 
ence to tax deeds. This discussion will touch on a few 
of the more outstanding ones. A tax deed may convey 
several tracts of land, sold separately and described 
separately in the deed, and it is not even necessary that 
all of the property belong to a single party. The deed, 
however, must show the sum for which each tract was 
sold. (28). The Clerk cannot refuse to issue a tax deed 
after the period of two or four years has passed as it 
is a matter of right to secure the tax deed. (29). 

A tax deed is not conclusive evidence of title, but 
is merely prima facie evidence, and must be proved 
correct and valid when questioned. (30). Where a deed 
is executed under a power, it is necessary to prove the 
power before the deed is admissible in evidence. (31). 
However, in the case of tax deeds, an exception to the 
rule arises. By statute, tax deeds are prima facie evi- 
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dence of title and it is unnecessary to prove the power 
before the deed is admissible. (82). Of course, there is 
nothing to prevent the rebuttal of this presumption of 
title that is raised by a tax deed. (33). It is also rath- 
er interesting to note that if evidence is introduced by 
the defendant in a foreclosure proceeding to show that 
a tax deed is void, a motion to strike the deed is im- 
proper. The correct procedure is to ask the court to 
instruct the jury on the legal effect of the evidence the 
defendant has introduced. (34). In connection with 
this point, it has been held error for the court to al- 
low the jury to determine whether the description of 
land in a tax deed is sufficient. Our Supreme Court 
took the position that the question as to whether such 
description is sufficiently certain is a matter of law 
for the court. (385). 

In foreclosing tax deeds, it has been held per- 
missible to join in the same suit, the state and county 
tax certificates along with city or municipal tax cer- 
tificates. (36). Care should be taken, however, to see 
that the tax deed from the city names the city and 
not the state as grantor. 

In an interesting and important case decided in 
1930, it was held that if A bought land at a tax sale 
and sold to B, the sale was good; but that if X was 
in adverse possession at the time of the sale from A 
to B, the deed to B was not good as against X and 
ejectment would not lie. The court stated that it would 
be necessary for the action to be brought in the name 
of the grantor for the use of the grantee. Justices 
’ Ellis and Brown dissented on the theory that in the 
statute the words “‘purchaser at a tax sale” included 
the grantees of the purchaser. (37). But perhaps the 
majority of the court felt justified in taking a left- 
handed view of the words of Justice Strum in Stewart 
vs. Stephanus (38) where he said, “These (tax) laws 
are strictly construed in favor of the taxpayer.” They 
interpreted the words probably as meaning that the 
tax laws were to be construed as strictly as possible 
against the holder of a tax deed. 

Let us next consider the situation of one who 


purchases a tax deed which is void for some reason, . 


and who in addition to paying out the money for the 
taxes, makes expenditures for the improvement of the 
land. While the purchaser of a tax title comes under 
the rule of caveat emptor in its strictest sense (39), 
it is nevertheless true that the state will not permit to 
go unaided the individual who has taken advantage of 
the system provided by the state to insure the collec- 
tion of its revenues. To do so would constitute a sanc- 
tion of the non-payment of taxes. 

While the recovery of money so paid out was not 
known to the common law, our statutes and judicial 
decision interpreting these statutes have allowed com- 
pensation to a purchaser of a void title. Our legisla- 


tors have amended these statutes through the years, 
and today they seem to provide an adequate remedy. 
(49). If a person holds land under an invalid tax deed 
and the owner of the land is successful in having the 
deed declared void and recovers the land, he must pay 
to the tax owner the cost of the deed and all subse- 
quent taxes with interest at the rate of twenty-five 
percent for the first year, and eight percent for each 
year thereafter, together with all legal expenses and 
costs in securing the deed, and also the fair cash value 
of all permanent improvements made upon the land 
by the holder during the life of the deed. (41). 

If, however, the holder of the tax deed conveys to 
another party, this third party is not entitled to such 
a recovery, since his action is against his grantor. (42). 
Furthermore, the recovery of the money is not had in 
the suit to recover the land. That suit is merely to de- 
cide the holder of the title, and the money should be 
recovered in a separate suit in equity. (43). It is not 
even necessary for the court to determine the amount 
due the tax owner in the ejectment suit. (44). 

Nothing is said in our statutes or judicial decisions 
as to reductions for rents and profits during the time 
the holder of the involved tax title was in possession, 
but it is likely that in the event such a situation arose, 
the rental value and profits would be deducted, since 
this result is supported by the weight of authority 
elsewhere. 

One interesting case merits attention before this 
discussion is closed. The taxpayer gave the tax collec- 
tor a check for payment of taxes. The bank on which 
the check was drawn was located two blocks from 
th ecollector’s office. This bank failed five days after 
the check had been given, but the collector had not 
presented the check for payment. The collector then 
listed the land for non-payment of taxes and sold it. 
The question arose as to whether or not the taxes on 
the land had been paid. The court held that the taxes 
had not been paid, since the county had not received 
the actual money, but that the taxpayer could re- 
cover from the collector personally for negligence. (45). 

In conclusion, it can be stated that while perhaps 
the existing laws in Florida with reference to tax titles 
are not perfect, they are, on the whole, very satisfac- 
tory. In these days of depression, it is even more diffi- 
cult than usual to find a taxation scheme which will 
meet with the approval of even a majority; and, of 
course, it is impossible to please everyone all of the 
time. Until the day arrives when we shall have a tax 
free nation, or at least a “painless” system of taxa- 
tion, it is probable that it will be necessary to obtain a 
portion of the governmental revenue by taxing realty; 
and as long as such taxes are imposed, a system sim- 
ilar to our present one will be necessary to insure their 
collection. 
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(22) Day vs. Benesh, Fla. 
(23) Same as (20). 
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WHAT A LIVE BAR ASSOCIATION CAN DO 


Reprinted from the Journal of the American Judicature Society, by Special Permission 


The failure of a number of state bar associations 
to enroll a respectable proportion of practitioners is 
easily explained by an objective study of their pro- 
ceedings. There are from ten to thirty committees, 
most of which have something to report nearly every 
year. But a comparison of the annual reports indicate 
that the so-called work of the bar association is in 
reality little more than the mere turning over, year 
after year, of an idle wheel. 

This of course is not the view of the small num- 
ber of faithful members who keep the little committee 
wheels turning in the capacity of chairmen, nor of the 
lesser number who plan the programs and preside. 
The reason for their failure to see the situation real- 
istically is not ineptitude, but a glorious optimism— 
the never wavering belief that at the next session of 
legislature miracles will happen. 

There are a number of such state associations 
that might well junk some committees supposed to fill 
a great public need, and do without them until the as- 
sociations acquire enough real power to make efforts 
more than mere gestures. In the place of these gen- 
teel but useless committees they might well substitute 
committees whose work can mean something in the 
relations between the bar and the public and the bar 
and the state. An idea of what is meant by this can 
be conveyed by telling briefly of developments in the 
Illinois State Bar Association. 

Realistic assumption of a bar duty began with 
making admission to the profession a dramatic cere- 
mony. The Association has its office in the capital 
city. It was arranged that bar novitiates should ap- 
pear in person to take their oath of office and the su- 
preme court justices were invited to assist m making 
the occasion significant. After about ten years’ ex- 
perience the Association has put the details of admis- 
sion day into the hands of some of the younger law- 
yers. There are five such days in each year. For 
each young licensee the day of admission becomes in 
his mind the greatest day in his career. 

The purpose, doubtless, is to impress on the young 
men’s minds that there is such a thing as a state bar 
association and that it is seriously concerned with the 
students entering the profession. They are made to 
feel that it is an honor to join, and they are permitted 
to avail themselves of this honor forthwith. They also 
receive the assistance of the Association in their 
search for an opening in practice. 

'In the past year a junior membership has been 
established in the state’s three leading law schools. 
This is a far more important matter than the admis- 


sion ceremony. It encourages acquaintance with pro- 
fessional problems, ideals and accomplishments coin- 
cident with the learning of law. Upon admission the 
State Association advises the novitiates to join local 
associations. The Chicago Bar Association has a ju- 
nior group, with a separate organization identical with 
the senior for the first six years of practice, as told in 
some detail in this Journal for February, 1933. 

The State Association, through its secretary’s of- 
fice in Springfield, renders a most valuable service to 
all members, one particularly helpful at times to the 
less experienced ones. It has gone so far as to abstract 
records of supreme court cases, and it furnishes in- 
formation and contacts various state offices without 
recompense, to the great saving of time and money for 
its members. 

About three years ago the Association assumed 
the service of placing law students in offices during 
the summer vacation. This is a service which im- 
mensely supplements the best college training. It calls 
for a little effort on the part of a committee and yields 
big results with almost no expense to the Association. 

It has also a committee which assumes the very 
important task of counseling students in all high 
schools and preparatory schools in regard to entering 
upon the study of law. This is one of the great op- 
portunities, and duties, of the organized profession. 
Illinois is showing the rest of the country how to do it. 
The students are told what the study and the practice 
of the law really means. They acquire facts which 
negative the propaganda of proprietary law schools 
that prate of Webster and Lincoln. This system must 
in the long run deter many romantic boys and girls 
from entering upon the long grind which holds out 
only slight hopes for success in the average case. 
Those who elect for the law knowing the facts are not 
likely to become a liability to the profession later. 

An address by R. Allan Stephens, the secretary 
and moving spirit of the aggressive Illinois State Bar 
Association, told most of this story at the last meet- 
ing of the American Law School Association, and his 
address is reported in A. L. 8S. Review, for April, 1933. 
(West Publishing Company.) Such a program is with- 
in the reach of every association in the country. It 
will not do to say that an empty treasury prevents. 
The treasury is depleted because this sort of thing has 
not been done. It is profitable work in every way. 

The Illinois State Bar Association started a jour- 
nal twenty-one years ago. It was changed from a 
quarterly to a monthly about a year ago, and was en- 
larged in all respects. The importance of a state bar 
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journal cannot be exaggerated. Economy cannot be 
asserted as a bar to such a publication. A little folder 
of four pages issued monthly can go a considerable 
way. Better cut the annual report to a skeleton than 
try to run a state bar association without a periodical. 
It is not exaggeration to say that there are two kinds 
of state bar associations; those that are virtually dead 
and those that have journals. 

In the Illinois Bar Journal for April, 1933, there 
is an article by Paul O’Donnell, chairman of the com- 
mittee on legal education, entitled, Let’s Help the 
Young Lawyer. Its purpose is to find as many offices 
as possible where young lawyers and law students who 
are not now placed will be permitted to learn practice 
without pay. This solicitude for the young lawyer will 
yield rich harvests for the profession. With a high 
standard for admission and a relatively small number 


of thoroughly trained students the profession in Il- 
linois is on the upgrade, something far more important 
than a temporary oversupply of lawyers. Actuaries 
calculate that in twelve and one-half years one-half of 
the bar personnel is changed. 

The old apprentice system of studying law broke 
down long ago. The newer academic plan has had at 
least one weakness, which has been recognized very 
clearly in Canada, where it is common to require a 
year in office experience before admission. The II- 
linois plan now affords a new welding of theory and 
practice which will mean for nearly all young lawyers 
a considerable period under the preceptorship of the 
kind of lawyers who are a credit to the profession. 
There is every reason for believing that this plan will 
spread. It is informal as compared with the Pennsyl- 
vania system, and so much more easily adopted. 
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The Only True Leadership Is 
Leadership That Lasts 


The steady sweep of progress which has carried 
America to leadership is nowhere more finely ex- 
emplified than in the history of the world’s most 
valuable citation service—now celebratin3, its sixti- 
eth anniversary. 


This wonderful $rowth—its enviable position—may 
be truthfully described as the prelude to an even 
more glorious future. 


Shepard aims, Shepard ideals and Shepard policies 
are dedicated to progress. 


The men who shape and guide the organization are 
master builders. 


The entire personnel devote their combined talents 
to the one purpose of making Shepard’s Citations 
“An Indispensable Service” beyond any standard 
of comparison. 


Shepard will continue to keep faith with its subscri- 
bers—will continue to build its services superlatively 
well—will continue to fulfil its time-honored pledge 
“The Last Word In Legal Research.” 


SHEPARD’S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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New Encyclopedic Digest 
OF 


Florida Reports 


HAS BEEN MOST ENTHUSIASTICALLY RECEIVED 


“Those points of law that are sometimes hidden 
away in the body of the opinion, and not covered 
by the head-notes, are sought out and included in 
the form of quotations from the opinion.” 
Redfearn & Ferrell, 
Miami. 


“* * * all you claim it to be and we believe that 


it will be a valuable work to the Bar of Florida and 


one that will be indispensable to the practitioner.” 
Stapp, Gourley, Vining & Ward, 
Miami. 


«* * * this is the first work covering Federal cases 
as applied to Florida law, and the outline and meth- 
od of handling the digest of the cases assures quick 
and easy briefing of Florida cases.” 
T. McIlvaine, 
Jacksonville. 


“It has been my intention to purchase a set of 
Florida Digests for some time, but I am certainly 
glad that I waited until the new Encyclopedic Digest 
was. compiled.” 
: Marie C. Broetzman, 
Jacksonville. 


Excerpts from letters from the Bench and Bar of Florida: 


“We consider this work a very valuable one and one 


-that we cannot do without.” 


Huffaker & Edwards, 
Bartow. 


“They impress us most favorably, especially the 
feature which includes Federal Decisions relating 
to Florida Laws. The many advantages, particular- 
ly the time to be saved, from having the Florida and 
Federal Decisions digested together, under the ap- 
plicable headings, are manifest.” 
Baxter & Walton, 
Fort Lauderdale. 


“* * * believe the work to be of tremendous value 
to Florida Lawyers.” 
Thomas N. Tappy, 
Daytona Beach. 


“IT have examined these volumes with a great deal 
of interest and satisfaction.” 
W. C. Price, 
Miami. 
“T believe your Digest is very complete and a very 
useful work in every lawyer’s office.” 
A. R. Johnson, 
West Palm Beach. 


To be complete in 15 Handy Volumes 


Kept constantly to date by Cumulative Pocket Parts, 
making it a Lifetime Digest 


Prepublication price 
$125.00, delivered. 
Descriptive circular, showing specimen pages, 
mailed on request 


JOHN M. ELLIOTT 


Florida Representative 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 


Atlanta, Georgia 


HARRISON SERVICE SAVES TIME 


PROTECTS CLIENTS 
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